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E™dc”bemusta considerationcontract,of athe non-performance
Manning,andoesone man anotherBut whenandalleged proved.

what he hadand improperly doingunskilfullyinjury by
thebe maintained to recoveran actiondo,to maypromised

consideration for thethere was no prom­althoughdamage,
of this distinction is but itobvious,ise. The reason very
cannot, Hi,-,theavail defendant in error.distinction thatis a

the breach offounded certainuponaction was assumpsit,
certainbeen madeto have consider­uponpromises alleged

action was theof the breach of aations. The gistvery
were madeBut if the withoutcontract. con­promisesvalid

mere nuda and-nosideration, were actionpacía, couldthey
ifAnd thethem.be maintained considerationupon alleged

was notthe action Butsupported.were not if, in­proved,
a action caseof the hadspecial uponstead assumpsit, been

misfcazance, it is clearfor thatvery no considera­brought
orbeen Theproved.have oftion need suchalleged gist an
misfcazance,thehave been and itwould wouldaction have

whetherimmaterial the contractbeen was awholly valid
143,not, E. vs.5 D. & seeor Gatwood.­—­2one WilsonEl­

312,Saund. notevs. Barker.­—­1Slater359, Comyn’sRep.H.­—­
Plead,Barnard.­—­Lawes’vs. in133, Coggs 61.Assumpsit

that theof beloware opinionWe court erred in directing
wasevidence sufficient tothat the provethe thejury alleged

count,first andin the that theconsideration mustjudgment
be reversed.

JAMESBENJAMIN THOMPSONvs. WILSON.
¿I gave negociableof this state B.inhabitant a note to anan inhabitant of Massa*

•havingchusetts, who, made his C.will and his executor,appointed died C.
having will in Massachusetts,the a court of andproved thereprobate taken upon

executing will,ofhimselfthe burthen the endorsement ordered theby contents of
the note be to D. brought A,to who an action the note againstpaid upon :here

was 0. theit held that no interestexecutor had in the note and could not trans-
endorsement,fer it and the endorsee couldthatby maintain no aGtion itupon

wasThis an action of aassumpsit note ofupon hand
Wilson,datedmade by 24, 1816, forJanuary $400,payable

Clarkto orHough order on demand, and endorsed to the
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of lastthe executor theplaintiff by Benjamin Humphreys,
of who isdeceased.Clark,wili

courtof thewas to the uponThe cause submitted decision
was in-Clark anof as follows.a facts Houghstatement

;was made andMassachusetts,of the notehabitant where
hiswill,his andwhere, appointed Humphreysmadehaving

to becaused the will prov-executor, he died. Humphreys
Massachusetts, andofcourted and allowed in a probate

The notethe of it.took himself burthen executingupon
executor, he after-andcame into the hands of Humphreys,?l%

of it to beendorsement, the contentswards, ordered paidby
re-will has filed andClark’s never beento the plaintiff.
tocorded, administration of his estate beenhas grantednor

The that ifthis state. partiesin agreed uponany person
thebe of thatfacts, the should opinion, plaintiffcourtthese

then the beaction,the defendant to default-could maintain
tothe become nonsuit.otherwiseed, plaintiff

Atherton,for the plaintiff.
the defendant.Parker,Ed. for

Richardson, the of the court.J.,C. opiniondelivered
iswhich case for our decisionThe this presentsquestion

It well settled onis that debts dueclear one.an extremely
where debtor lives.notabilla theare bonacontractsimple

514,46.­—­36, 12.—­Went. Ex'r. Mass.7 Rep.Lovelass &
Stevensvs.256,dittovs. Jones.­ —­11 Gaylord.—Goodwin

70.Godolphin
courtthen, will in a ofthe probateby provingHumphreys,
the bur-­Massachusetts, himselfand thereby taking upon

a con­no init, interest simpleof acquiredexecutingthen
;of this state­ Mod.(6from an inhabitantduedebttract

Salk, S.40, C.­—­2 Lord Ray­vs. Savage.­Adams134, —­1
had no to en­854, courseS. and ofC.) authoritymond

note in question.thedorse
filed recorded inbe and somepro-must®f the willA copy

bond,the executor orstate, mustand givethisincourtbate
annexed,estate, bewith the will grant-of theadministration

ne-beiore this benote canperson, legallysome othertoed
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■■■oura suitit inof enforced byor the paymentgociated,
Wilson.22,205, StatuteH. JanuaryN.1 Lawscourts. ofof

1790.
it.nonsuPlaintiff
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EDSON.TIMOTHY A.ISAACGREEN vs.
privilegedsheriff, from andarrest,A who an execution a volearrests personupon

go islarge,lets not liable for anhim at escape.untarily

the of inThis was of to court commona writ error pleas
debt,this The action was brought bycounty. original

Grafton,Edson, sheriff ef the ofGreen lateagainst county
for the of one Simon P. who been ar­hadescape Hoffman,

ofrested one Edsmi’s on an execution in favordeputiesby
of andGreen, was tried in the court below the ofupon plea

debet,nil when the a asreturned verdict follows.jury special
44The thatfind the several facts set forth in thejury plain-
“ tiff’s declaration are true in manner and form as is therein
“ isas hereinafterpleaded, except mentioned; the jurors
“ also find that the said S. P. on the 7thHoffman, Septem-
“ ber, 1814, was a soldierprivate enlisted into the ar-duly
“ States,of the United and on the 2d ofmy March,Tuesday
“ 1814, took the oaths law to beby prescribed taken by
“ soldiers of the Unitedprivate ;States’ that on thearmy
41seventh ofday September, aforesaid, the said Ziba Hunt-­
44 a of the T.ington,being Edson,said A.deputy sheriff, &c.
“ and then in his the said ofhaving possession execution the
“ said Isaac Green the said S.against P. virtueHoffman,by
44thereof, at Lebanon, arrested the of the saidbody Hoffman“ and had him in that the saidcustody; was thenHoffman
44in the of a Unitedcompany States’officer, who then and
44there forbid the said from saidHuntington holding Hoff-­
44 aman as prisoner virtue ofby execution,said and order-­
44ed the said to withgo officer,him said whichtheHoffman
“ order the said Hoffman, with of saidconsent Huntington,


