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the amount due upon the mortgage, and took an assignment
of it. Flanders thus became seized of the land absolutely
in fee simple, and the mortgage was discharged. Andas
Flanders, in'redeeming the land, stood in George’s place, the
payment to Eaton by Flanders is as much a payment of the
notes, as if it had been made by George himself ; and the
notes having been onceﬁpaid, it is clear, that no action ¢an
be maintained upon them. ‘

{f Harris conveyed to Flanders the mere right to redeem
the land, without any covenant against incumbrances, what-
ever price the representations of Harris may have induced
Flanders to pay for the right to redeem, Flanders is without
remedy, unless the representations of Hurris were fraudu-
lent, If Georgeconveyed the land to Harris and Russell, with
a covenant against incumbrances, he may be compelled by
ag action in their names to pay the amount of the incum-
brance. But for aught that appears in this case, he may
have conveyed nothing to Harris and Russell but the mere
right to redeem ; in which case it would be most manifestly
unjust to compel him to furnish those who had bought the
naked right to redeem, with the money necessary to redeem
the land.

We are, therefore, of opinion, that the verdict must be set
aside, and a new trial be granted.
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AMOS HORN w»s. BENJAMIN SWETT.

When a creditor causes his execution to be extended upon the Jands of his debtor,
and the appraisers in valuing the lands, by wmistake, estimate ther at less than
their value, the debtor has no remedy to correct the mistake, but by redéeming
the lands.

Tuis was assumpsit for $200, money had and received,
and for $200, money paid, laid out and expended.

The cause was submitted to the decision of the court upon
the following facts.  The pl‘ai‘ntiﬁ; Horn, on the 3d of Sept,
1804, conveyed a certain house and house lot in Haverhill,
in this county, to one David How, in mortgage o secure the
payment of $307 24 and interest, in one year from that
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date. The defendant, Swett, having obtained an execution
against Horn, on the 13th February, 1816, caused it to be
duly extended upon a part of the mortgaged premises, sub-
ject to How’s said mortgage. The officer who made the
extent applied to Horn to give him information as to the
amount of the incumbrances upon the land; but Horn re-
fused to give any information on the subject. The ap-
praisers, in valuing the land, took the amount of the incum-
brance from the record of How’s deed in the register’s office,
and they over estimated the incumbrance about $30, a pay-
ment made by Horn to How eight or ten years before, being
wholly unknown te them and to the defendant, and of course
estimated Horr’s right in equity to redeem atabout $90 less
than they would have done, had the said payment by Horn
o How been known to them. And it was agreed, thatif the
court should be of opinion, upon the foregoing facts, that the
plaintiff was entitled to judgment, the defendant should be
defaulted, otherwise the plaintiff to become nonsuit.
Sloan, for the plaintiff.
J. Bell, for the defendant.

. By the court.  We are of opinion that no action can be
maintained upon the facts stated. The plaintiff has altogether
mistaken his remedy. If the land was actually worth in
money more than the sum at which it was estimated, he
should have availed himself of the privilege which the
statute gives him to redeem it ; and if unable to do that, he
should have sold his right to redeem it. Having neglected
to do this, he is not now to be heard to say that the land
was estimated too low. It by no means follows, because
the appraisers estimated the land at 90 less than they would
have doue had they known all the facts, that they in fact
estimated it at less than its worth inmoney. Asthe plaintiff
did not see fit to redeem, the presumption is, that the ap-
praisers estimated the interest of Horn in the land at its full
value. But be this as it may, we are clearly of opinion
that there is no remedy by action to correct a mistake of
this kind,

Plaintiff” nonsuit.




