GRAFTON, NOVEMBER 'TERM, 1820. 309

The replication in this case has its defects. It is double, ~ Hady
and concludes with a verification, when it ought to have con-  Houston.
cluded to the country. But these are defects in form only,
and are cured by the rejoinder. - 1 Chitt. Pl. 647, 540.

Judgmeni for the Plaintiff.
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DANIEL HARDY vs. ISAAC HOUSTON. R

Where the selectmen of a town laid out a highway, and drew up and signed an ac-
count of their doings and lodged it with the town clerk—it was beld that such
account found on the files of the town, bnt not otherwise recorded, was sufficient
evidence of the laying out of the highway.

Tuis was an action of trespass quare clausum fregii, in
which the pleadings ended in an issue whether the locus in quo
was a public highway.

The cause was tried here at May term, 1820, The locus
i quo was in Hanover, in this county, and in order to prove
it to be a public highway, the defendant produceda paper,
found among the papers belonging to the town inthe town
clerk’s office, and signed by the selectmen, containing a
laying out of a highway in that town in 1795. To the ad-
mission of this paper in evidence, the plaintif’s counsel ob-
jected, and contended that it ought to have been recorded,
and a copy of the record produced ; but it was admitted by
the court, and the jury having returned a verdict in favor of
the defendant, the plaintiff’s counsel moved for a new trial,
on the ground that the said paper was improperly admitted
in evidence tathe jury.

J. Smith, for the plaintiff, contended that it was essential
to the validity of alaying out of a highway by selectmen,
that their doings should be recorded ; that although the stat-
ute did not in express terms make recording necessary, yet
it did so by strong implication, for it declares that “noroad
“shall be returned and recorded for the benefit of individuals
“only, unless the damage done to the owners of the land, &c.
“ be ascertained and paid,”(1) Sa)wls 31%5,!!'

If then it be essential to the validity of the doings of the .
selectmen that they be recorded, a copy of the record was
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the only admissible evidence to prove the laying out of the
highway. :

By the Court. We entertain no doubt that the paper of-
fered by the defendant was competent testimony to go to
the jury. The statute does not expressly require that the
doings of the selectmen in laying out a road should be

recorded.

1t is, however, strongly implied inthe language of the
statute, and we have no doubt that it must be recorded. But
we are of opinion that when the doings of the selectmen are
rveturned to the town clerk and put on file, they are well
enough recorded within the meaning of the statute. There
mus! be

Judgmeni on the verdict.
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SOCIETY FOR PROPAGATING THE GOSPEL »s. JEHU
YOUNG.

Where plaintiffs sue as a corporatien, and the general issue is pleaded, they may
still be required to prove their incorporation.

A power of attorney, unless to convey real estate, need not be acknowledged or
recorded. -

A jury may from slight circumstances presume, that a proprietary roesting was
duly convened, when the intervening lapse of time has been twenty years.

I a partition among proprietors of land, though one of them be misnamed, vet if;
from all the proceedings, he can be identified, he is entitled to recover the share,
which seems to have been intended for him.

An individual or corporation, beside their true names, may have, and take by, &
name of reputation.

A jury must decide, whether the deseription of a party in a partition, when not
repugnant, was intended for the demandant.

Tars was a writ of entry for lot No. 6,in the 11th range,
in Concord, in this county. The action was commenced
December 29th, 1809, and the demandants counted on their
own seisin within thirty years. The tenant pleaded a dis-
claimer as to one-seventieth undivided and never disseized
as to the residue,

At the trial here, November term, 1819, the demandants
were required to prove their incorporation ; and as evidence
of it they offered a writing, which purported to be an official
copy of their charter, and it was sworn to be 2 true copy by
a Mr. Hall, who had compared it with the original. The




