GRAFTON, NOVEMBER TERM, 1526, 319

from his reachin an apartment not under his control; orby Hun;ivﬂgfcff

being so covered with other articles,or so in the custody of Blaisdell ez al
another person,that the officer cannot see and touch them.(1} (m
The officer must alss continue to retain this power over Kep. 157, 163,
them, by remaining present himself, by appointing an agent
in his absence, by inventorying and marking them, or by a
seasonable removal of them. =9 John. 132-3.—16 ditio'288.
1 Wils, 44, Bradley vs. Windhom.—12 Mass. Rep, 131, 495,
—14 diite 190, 356.—15 John. 428. The law in respectto
a distress for rent is somewhat analogous. Sir, 717.~2 Ld.
R. 1424.—2 Dadll. 67. : ‘
In the present case,the articles were all within ene house ;
the plaintiff first entered that house and touched some of the
furniture and gave notice that he attached the-whole; he
then proceeded to inventory the whole ; remained within the
house and could have closed the doors if wishing to be ab-
sent. He, therefore, had control over the whole and re-
tained that control till the defendants entered and by force
divested him of it.
Consequently the attachment was valid, and judgment
must be entered on the verdict.*
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in trover there must be svidence of actual possession by the plaintiff, or the right
to actual possession at the time of the conversion. Where evidence is offered
of a conversion at different times, if the plaintiff had a right to the possession
ateither of those times, it is sufficient.

When goods, by tort of a third pexrsos, ave taken from a commission merchant, the
owner, after a demand on the third person, hasa right to the actual possession of
them ; anda lien on them for the commission merchant's expences cannet be
et up In bar except by himself or by others under his express authority.

A commission merchant is not answerable to the owner for goods, thus taken ; and
is a competent witness for the owner in an action against an” officer, who thus
takes them on an execution against the merchant.

in troverthere must also be a special or general property in the plaintiff ; but actu-
al possession is prima facie evidence of property.

Tris was trover for eight saddles.

At the trial here, under the general issue, November term,
1819, it appeared in evidence, that the saddles were taken
by the defendant as a deputy sheriff from the possession of

¥ 16 Mass. Rep. 420, Daney vs. Warren, 485 Gordon vs. Jenny.
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one Hall, against wham the defendant had & precepi* and
that Hall was embarrassed or insolvent.

The pldmmff then offered Hall as o witness, who, thcmgh
ob}ected to by the defendant, was admitted. Hall testified,
that in November, A. D. 1817, he received the saddlesof
the plaintiff’ for sale on commission ; that he gave him a re-
ceipt therefor at the time, to account for them when sold;
that he transported them some distance to his store and paid
the freight; that only one of the whole number received
had been sold; and that those now sued for remained the
property of the plaintiff. He farther testified that the de-
fendant was informed of these facts at the time of the seiz-
ure 5 and that the plaintiff and himself had made no adjust-
ment in relation to the saddles. It appeared by ether
evidence, that an agent of the plaintiff called on the defend-
ant before this action was commenced, and demanded the
saddles, but the delivery of them was refused.

On these facts a verdict was taken for the plaintiff for the
value of the saddles, subject to future consideration.

Swan and Goodall, counsel for the plaintiff,

Bell and Nelson, for the defendaiit,

Woopsury, J. The facts of this case strongly resemble
those in Whiting vs. Bradley, Rock. Feb. 1819. But some
additional objections are here started, which deserve exam-
ination.

The first one is, that the evidence of property in the plain-
tiff ‘was defective. But it having appeared that Jones was
in the actual possession of the saddles before he delivered
them to Hall, and was exercising acts of ownership over
them, this was sufficient prima facie evidence of title. 2
Saund, 47.—11 John. 132, 529.—13 ditlo 141, 275, 284,
361.—5 Mass. Rep. 304.—15 ditto 136, This was not re-
butted by other evidence of title in some third person; as
it may be in trover and the action thus defeated. Because
the gist of trover is a conversion of the property, 9 John.
362.—11 ditto 529.—Sed. 5 Mass. Rep. 304, While the gist
of trespass is an injury to the possession; and consequently
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that action may lie to recover some damage, though the title
to the property is in a‘third person. -~ 13 John. 284.

The nextobjection is, that the plaintiff does not appear,
at the time of the taking of the property, to have had either
actual possession or the right to the actual possession of it.
But though this principle applies in substance to trover as well
as to trespass; yetin the former action, the point of time to
which the right of possession refers is the conversion, and
not the taking ; or, according to Gordon vs. Harper(1) isthe
commencement of the action rather than the taking.
However this may be, the plaintiff’ here appears to have had
aright of possession as early as the conversion upon which
he relies. It is common in trover to show different acts of
conversion at different times; and a conversion may be
proved at any time within the statute of limitations, and
previous to the sueing out of the writ. In this case, he gave
evidence of aconversion atthe time of the wrongful tak-
ing, and at the time of the subsequent demand and refusal
to re-deliver the saddles to the plaintiff’s agent.

On this last evidence of conversion be relies; and if, at
the time of the first conversion, he had no right to the pos
session till a demand; yet after such a demand of the per-
son who removed the articles, his right of possession was
perfect. 5 Muoss. Rep. 304, semb.—15 ditto 242, Eoton et ol.
v8. Lyde. ‘

Articles deposited for sale on commission can always be
re-claimed before sale; and there Is no justification for withe
holding them after a demand, unless the merchant has in-
curred expenses, or for some other cause is ertitled to a Hen
upon them. But whether in point of fact there was any just
ground for a lien in favor of Hall, or whether in point of
law such liens are recognized in our courts, is uncertain and
need not now be seitled, Because a lien is a_mere personal
right, which only Heall, or others by his express authority,
could enforce ; and a right, which constitutes no bar to the
possession of property, unless set up as a bar by the proper
person at the time the property is demanded. 5 D. & E.

: 41

321
Jones
Vs
Sinclair

Nt M,

(1)1D.&ES,




322
Jovies.
s
Sinclair,”
A e T

STRAFFORD, FEBRUARY TERM, 1821.

606, Doughbigny et al. vs. Duval—3 D. & E. 119.—~1 Fast
4,—2 East 203.—Yelv, 67, note. The essentials neces-
sary to its validity are here wanting; the lien never
having been set up by Hall, or by his authority ; and actions
similar to this, under similar circumstances, have often been
maintained against third persons. 15 Mass. Rep. 242, supra.
~7 East 7, M*Combie vs. Davis—5 D. & E. 605, Doughbig-
ny vs. Duval,

In respect to the competency of Hall as a witness, the
decision of Whiting vs. Bradley, before cited, is in point, if
Hull was answerable to the plaintiff for these saddles; because
then his interest would only be balanced. But we think he
is. not answerablefor the tort of athird person ; and conse-
quently the case is much stronger in favor of his admissi-
bility, his interest having been to testify against the party
who called him.

Judgment on the verdsct.
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BARNARD HOIT 2. JOHN MOLONY.

When the ad demnum in a writ is left blank, the defect is not cured by a verdict
in favor of the plaintiff.

Where the court has general jurisdiction of a cause, and a verdict is found for
more than the sum demanded, a remiflilur may be entered as to the excess, and
judgment taken for the residue, or the verdict may be set aside, and leave then
given 1o amend.

But when no damages are demanded, and the court have no jurisdietion, unless the
ad damnum exceed fifty dollars, no amendment can be allowed, and notwith-
standing a verdict, the proceedings must be quashed.

The sum demanded and not the sum in dispute determines the jurisdiction of this
court in personal actions.

Tris was trover for a quantity of household furniture.
The action was commenced in this court, and, September
termi, A. D. 1820, a verdict found for the plaintiff for $77.
The defendant moved an arrest of judgment, on the ground
that the ad damnum in the writ had never been filled up.
On the other hand, the plaintiff contended that this defect




