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GREEN.WILLIE vs. EZRAJOSEPH L.

had been loanedtheAftercontract. moneyA. a usuriousloaned B. upon$500 cent, andat 12 to theand added principal,interest was castthe perseveral years,
interest, ascastthe the andand residue ofwas principalin cash paid,$200 thethatheldthird It wasnegotiablein notes of awas person.aforesaid "paid

andhadformight B> in an actionillegal moneybe backrecoveredinterest by
received.

illegalcent, isfor forbearancemore than sixA contract to per pastpay

of for hadaction moneyThis was an assumpsit $200
use. Thethe plaintiff’stoand received defendanttheby

the1820,term, upon gen­cause tried at Februarywas here
25th Feb­theevidence, that oninissue,wheneral it appeared

forthe $500,to plaintiff1813, loaneddefendanttheruary,
theof hand signed bywhich received a notethe defendant

wasof whichtheWillie,one Davidplaintiff and payment
to theof landsecured of a tract belongingby mortgage

betweenit wasloan,At the of thistimeplaintiff. agreed
the the defendant inter­that the shouldparties payplaintiff

cent, until the sameest 12the the rate ofupon at$500, per
com­1818, the defendantshould be In therepaid. year

and ob­note,on the on themenced actions and mortgage,
both suits thetained in plaintiff.presentjudgment against

June,On 22d his executions1819, defendant,the the having
went tothe the toupon plaintiffjudgments, procure payment.

costs,not toWillie, the debt and whichhaving money pay
73,then theto itamounted was between par­agreed$669

ties and one John that should purchaseReynolds, Reynolds
the land which had been to thethemortgaged by plaintiff
defendant, cash,and the anddefendant in givepay $200
him notes for the of due himresidue the sum tonegotiable
from the made,plaintiff. When this Greenwasagreement
insisted that interest should to tobe allowed him according
the first contract, and it was and tocast foundaccordingly,
amount with the debt Green,and to aboutcosts how­$913.
ever, to takeagreed The land was to Rey­conveyed$900.
nolds, who paid the defendant and him$200, gave negotia-'
ble notes for the residue of were re­the and these$900,
ceived Greenby in Willie.—satisfaction of his claims upon
1he present action was to back therecover interestbrought
thus received by Green cent.,six and aabove nonsuitper
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entered,was be to theoffered'-to theofopinionsubject
Green. court the above facts.upon

Eastman Bartlett,and Ichabod for the plaintiff.
Hodgdon Mason,and for the defendant.
Woodbury, is,J. It case, defendant,in this thesaid by

tamthat a action lies to whatrecover back has beenonly qui
as The however, been often set­haspaid usury'. contrary,

;tled andas an to thoseadherence decisions can seldom
I no tofeel tooperate inequitably, disposition attempt

shake them. 200, 472, Lowrie vs.Comp. Douglas792.­—­
; note,Burdieu­ 696 Smith vs. in Ld.termBroomly.­—­Cases of

38,Hk. vs. ow. C.Dashwood.—1­ P­Bosanquet 204, 5.­—­11
Mass. 376.­—­12Rep. 34.­—­1 32,ditto Salk. vs.Tompkins
Barrett.

contended,It that if has beenis further any payment
case,in. it on and not onmade this was made the judgment

;the variestherefore,contract and the evidenceoriginal
thefrom specification.

intooriginalBut the contract had passedthough judgment
orthe was in securedbefore excessive interest mannerany

ofor in theit was secured pursuance originalpaidyetpaid,
it.of the forbearancecontract, uponand in consequence

is, variance.then, no essentialThere
that ashead, insists,alsodefendantthis theUnder

secured in theinterest neither originalwasexcessivethe
be acontract, advance, it must deemednor inpaidwritten

re-reward, the inafter pressuresuchor voluntarygratuity
totowas as not amountover,to loan usury.thespect

cent, the writ­insecuredsix beif than notBut more per
verbalof alaw, incontract, to pursuanceit isten contrary

receive, Itof forbearance.accountonto moreagreement,
thethoughreceiver toa penalty;(l)theexposes wrjtten

1(1) Saund. vs.Rex197,void. Th.be Ray.not thereby294, Ferrai vs. contract may
6­Sheer. .25­Mass. Rep.Allen.-8

ourofwell as provisionthe as expressis policyIt against
“ overreceive,”take, orto accept,for personstatute any1 H.(2) N.

cent, no286. itper deemedthe of and isLaws loanfor money,(2)six
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Willieto reserve it atafter, than or secureless Lorecieve itpenal
time of thethe loan.(1)

ofon thean partand importantA objectionremaining 693,(1) Doug.
note.-l Sanad.inthat no of interestis, excessivethe defendant payment a,295, nsie.

beenever made.hasthis case
;of the indebt to Green was paida moneyportionOnly

was secured notes of a third andthe person,residue by
notes have never beenthose discharged.

wasfollows, that,It therefore as the actually paidmoney
alone, the cannot re­not towards the interestpaid plaintiff

the under all the cir­cover, unless the of notes mustreceipt
of the case be deemed a on thecumstances payment part

of Willie,and a on of Greenthe orreceipt ofpart money
195,3worth. East WadeWils. 250.­—­1 vs.money’s Wilson.-2

Wm.Bl. 7­ 237, vs. D.Fiske E.Doug. Peasly.­ &92.—­­ —­7
194, vs.Madock Hamatt et al.—5 Mass. 59.­—­6 53.­dittoRep.

237.—8 135.­—­12 dittoditto
is an action for cattle,. notes,This not or but forgoods,

received.andhad mustmoney Consequently something
received thehave been under suchplaintiff, circumstan-by

ces, defendant,between him and theas to be deemed money, (2)i Hen. bi
the receivedYet article need not in fact be it-(2) money ^Parker*

coin,not which is law tender,self. a nor otherThough by
currenttender,nor ;not a bank bills stillcoin the receiver is

that the articleto received was if,denyestopped money,
he received it asagreement actuallyby money.

Thus, in a loan of a tooth atmoney, gold pick, estimated
anda certain a of theprice, forming part sum, is to be

deemed itself. 1 Hen. Bl. 288.money
So the bills of a bank andprivate deposited received as

are deemed itself. Eastmoney 20,13money Pickard vs.
Bankes.

So amount,notes and all tonegotiable amoney, certain
if received as formoney insurance,illegal can to that

beamount recovered asback had and received. Cow.money
Clark200, vs. et al.Shee

received asAny thing and which amounts topayment
is in to the itpayment, respect deemed mon-party receiving
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Willie whoanitself. is in to dischargThus it respect attorney,ey
Greer. or other artiand receives landcs the debt of his principal

vs. Root.-­et al.464,cles in his own Johnright,-11 Beardsley
928, War­d3 vs.403,Mass. Ld.Rep. Day.­ Ray.Floyd —­2

vs. Evans.
The between to a re­transaction these amountedparties

from the the ofRJs notes inceipt defendantplaintiff pay­by
vs.80,3 E.ment the debt. D. Tatlockof. plaintiff’s &

Harris.
theis a of fromone it receipt plain­Under aspect, money

the newto ofof the same thea re-loan sumtiff, signerand
vs.195,1 East Wadeownnote, theon signer’s security.

Ca.Es.343,P. Postan.­—­4B. Manners vs.Wilson.­—­3 &
Ald. 48.241, C.­—­2 Barn.S. &

but of aofit is not a receipt money,another aspect,Under
defendant,to thethirda personnote bysignednegotiable

ofasto be receiveddefendant paymentthe agreedand by
1 N. H.this is a’s debt. But payment.equallyplaintiffthe

464,1 John. 518.-­281, Crock. W.vs.Wight Company­Rep. .­ —­
299.1­—­5 Mass.East 169.­—­5 Es. Ca. Rep.205.­—­38 ditto

who executes such atheheld,been thathas person,It
sohim muchcan recover ofanother, paidmoneyfornote

vs. Mann.­—­2 Es.518,11 WitherbyJohn.expended.and
Thatcher et302,vs. Gooch.­—­5 Mass.571, Rep.ProctorCa.

Dinsmoor.vs.al.
thethe force of the and na­on agreementThis depends

negotiable securities, agreementsuchfor without aofture °oante,Via.(1) ,
251, bond executed3 East a& be nor wouldnot ;(1)would paymentnote

action forto anenable him sustain moneythirda personbyMUcheii.8
Pureass.­—­8 John.51, vs.Barn. Ald. Boduchan2 &paid.

East 169, vs.al. vs.et202, TaylorCumming Hackley.­—­3
Higgins.

more interestthen,these thanbetween legalparties,As
the received theand defendant.plaintiffpaid bybywas

as be deem-received,so and between them topaidwasIt
isin theanda plaintiffmoney, consequentlypaymented

of excessiverecover back in this form all theto actionentitled
interest.
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thattrial,a if itOn new appear, my part of the sum
to thewas defenders asover interest apaid discountlegal

received, as a rewardthe new notes foron actual trouble,
or as a ofmere independentgratuity, any prior agreement

under a necessitousmade suchpressure, eaimcf tepart
recovered back.

Richardson, J.C. It is contended on the ofpart the de«
fendant, that this action is not thesupported by evidence,

theit does not that defendant hasbecause appear received
;the contents of the notes that thisgiven by Reynolds being

received, itan action for had and can bemoney supported
the actual of theevidenceonly by proving receipt money by

seems to usthe defendant. This to rest tooobjection upon
narrow a theview of which this actiongrounds upon may
be maintained.

The in toorder theplaintiff, defendant’sdischarge claim
of sold and to land$900, of theconveyed Reynolds, value of

theand defendant to receive and did$900; agreed receive
in notesand to themoney, negotiable amount of$200 $700

in of hissatisfaction said claim the plaintiff.against The
has then fact thein and defendantplaintiff paid, has in fact

what must bereceived, todeemed equivalent Why,$900.
then, for the of action,thispurpose not thatsustaining may
sum be considered as the defendant’s ?money in hands If,

theupon case,facts in this the wouldproved beplaintiff en-
totitled recover in form ofthing, action;any we areany

not aware formof could bethat action inadopted,any which
could be recovered. Hebut canany maintainthing money

no with which he hasaction for landthe norparted, for the
notes the defendant received ofwhich TheReynolds. pres-
ent form of does not then theaction or thelandchange notes
into the of the defendant.to Thisrrfoaey actionprejudice
is as as thatfavorable to the defendant could beany adopted»

can inbe recovered what is andNothing but equity good
conscience due to the In action ona theplaintiff. special
ease, which is the other formof action which has occur-only
red to asus to the all theapplicable case, factsplaintiff’s

bemust stated. ofBut that form action wouldparticularly
43
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WiJlie in thatnothe particular respect,defendant advantagegive
he is theentitled in actionpresentbecause our practiceby

it,if he theto desires of all facts whicha uponspecification,
his If has re­rests case. then the defendantthe plaintiff

him, andthe more than was due toofceived plaintiff legally
retain,in and conscience tothan hegoodmore equity ought

received in it not seemit was not doesmoney, yetalthough
itwill be asdone himto us injustice consideringthat any by

case, if he in factthis what received wasin money’smoney
therefore,We should have overruled thisworth. objection

if toeven no authorities had been foundhesitation,without
onso But authorities areus in notdoing. wantingwarrant

(1) 13 20. theIn the case of Pickard Bankes,(1)East vs.this point.
with a who offered tenlaid a thirdhad wager person,plaintiff
event, the defendant was thethe andto one uponguineas

theThe won notwithstandingwager;plaintiffstakeholder.
to otherthe ten thedefendant over guineasthe paidwhich

thestaker, broughtwhereupon plaintiffthe originalparty,
ittrialAt the ap­and received.for hadmoneyan action

notes,bankin Hull pay­had beenthat the depositpeared
becouldwas whetherbearer, theyand theto questionable

“ Provin-­said,? Lord Ellenboroughas moneyconsidered
14 the defendantbut ifnotwerecial notes certainly money,
“ ailandin partiesten money,them as guineasreceived
« should not turntime, heas at theto treat them suchagreed
“ not Asandwere money.only paperround and theysay
44 Inhim.”so receivedhim, it was much bymoneyagainst

S Mass. thevs. byof Day,(2) being employedcase Floyd Daythe(2)403.ep. hadwhich againsta demand thecollect plaintiffplaintiff'to
to him­endorseda notereceived promissorythirda person,

The courta discharge.andin gavepayment,self specially
to theliableimmediatelyof that becameopinion Daywere
for soamount of the asliquidatedfor the damages,plaintiff

received to her use.much money
Root,: attor­this ancase wasvs. theRoot,(3)In Beardsley(3) 11 Jota.

464. his client’sthe onland sold sheriffbyhaving purchasedney,
himself, dis­toexecution, a deed from thetaken sheriffand

thecourt thatIt thewasthe execution. byheldcharged
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Williethe exe-amount ofclient thetherecover of attorneymight VS.

Green.received. Theseaetiopcution had andin an for money
weand arecases inus to be point,toseem very strongly

cannot prevail.of thisthat objectionopinionclearly
is notthis actionthatdefendant,It theis also objected by

receivedthe evidence, because whatever wasmaintained by
newof amore than inlawful interest received pursuancewas

ofincontract for and notforbearance, pursuanceto pastpay
the to forcontract; pastand a contractcorrupt payoriginal

wordsThewithin the of the statute.forbearance is not intent
“ con-are,of the That no or upon anystatute person persons,

“ or in-made,tract shall be shall eitherwhich take directly
“ ofvalueabovefor the loan oí the&c.anydirectly money,
“ of hundredsix for onethe use and forbearancepounds

in­of than lawfulfor a A moreyear.”(l)“pounds taking (1) 1 N. H. Laws. 286.
isaterest contract to forbearance clearlyrelating pastupon

isstatute,words of and our as clear­within the the in opinion
the intent it. If the iswithin and of anmeaning presently

a for forbear­instance of a contract to pasttaking upon pay
asance, it is clear a contract bethat such oppressivemay

the mis­made,that can be and withinas contract beingany
to must be constru­statute was intendedchief the prevent,

2253,4 Burr. vs.to be within the Abrahamsed statute.
196, 114,Rex vs. vs.Cowp.Bunn.­—­T. Ray. FloyerAllen.­—

Sound. 1.295, noteEdwards.­—­1
I inclined to the that whatever receiv-But am wasopinion,

the was,ed the defendant above rate of ininterest,by legal
fact, in of thereceived pursuance original corrupt agreement,
or in of a tonew furtherpursuance corrupt agreement give

ofof the was to bewhich secured theday $700,payment by
notes of and, in either view,ofpoint it mostReynolds, was

received.clearly illegally
That whatever has been taken the defendantillegally by

be recovered themay in of action,this hasby plaintiff, form
not been contested;seriously indeed the onlaw the subject

.too tois clear be disputed­ 792, Morris­Cowp. vs.Browning
.­—8 378,East Williams ofvs. . are thereforeWeHedley­

that theopinion nonsuit bemust set and theaside, cause stand
for trial.


