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liable. Chitty on Bills 186 and 187, note.—2 D. & E. 713, L:gd ,
Rogers vs. Stephens.—6 East 16, note, Hopes vs. Alder.—2  Kenvey.
Strange 1246, Vaughan vs. Fuller.—Peake’s Ca. 202, Wilkes
ot al. vs. Jacks.—Buller’s N. P, 276.—7 East 231, Lundie
vs5. Robertson—12 Mass. Rep. 52, Hopkins vs. Liswell,

But it has been sometimes held, that when an endorser
promises to pay under a misapprehension of the law, al-
though with a full knowledge of all the facts, it is nota
waiver of any objection he may have to the demand or no-
tice. 7 Mass. Rep. 449, Warder vs. Tucker.—Chitly on Bills
187, note, Chatfield vs. Paxton.

The better opinion, however, seems to be, that if the
promise is made with a full knowledge of all the facts, the
endorser will be liable, whatever may have been his mis-
apprehension of the law. Chitfy on Bills 186.—12 East 38,
Stevens vs. Lynch.—7 East 231, Lundie vs. Robertson.~—~5
John. 248, Durgee vs. Dennison.—2 East 469, Bilbie vs. Lum-~
ley et al.—15 East 274, Hopley vs. Dufresne.~4 Dall. 109,
Donaldson vs. Means.—13 East 417, Potter vs. Rayworth.—
5 John.375, Miller vs. Hackley.—12 ditto 423, Griffin vs. Goff.

In the present case, the defendant, when informed more
than four weeks after the note became due, that it had not
been paid, made no objection that he had not been season-
ably notified, but promised to see Lawrence, and have the
note paid before he returned home. We are of opinion that
the jury were rightly directed to consider such a promise as
a waiver of any objection to the notice, and that there
must be .

Judgment on the verdict.
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JEREMIAH MEAD ef a. vs. JOHN HARVEY.

An execution issning against the goods and estate of a person deceased in the hands
Oif his e:-(s:lecutor or administrator, may be extended upon lands which were of the
deceased. : s

Tris was a writ of entry, brought to recover a tract of
tand in New-Market, in this county, in which the demandants
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counted upen their :own- seisin- within twenty years, and
upon a desseisin by the tenant. ; :

The cause was tried here at February telm, 183@ upon
the general issue. It was admitted by the parties, that one

= Benjaman Mead was once seized of the demanded premises

and it appeared in evidence that the said Benjomin Meod,
having made his will, and appointed Sarah Mead his execu-
trix, died in 1807 that the said Sarah, having caused the
said'will to be duly proved and allowed, took upon herself
the burthen of executing it; that one Philip Chesley, having
recovered judgment against the said Saroh Mead, executrix
as aforesaid, and obtained an execution running against the
goods and estate of the said Benjumin Mead, deceased, in the
hands of the said Sarah, caused the same execution to he ex-
tended upon the demanded premises; and that Philip Ches-
ley, by deed, on the 23d of July, 1819, conveyed the same
premises to the demandants.

A verdict was taken by consent, subject to the opinion of
the court upon the validity of the said extent.

Cutts and Mason, for the demandants.

v French-and Smiih, for the tenant.

Ricuarpsown, C. J., delivered the opinion of the court.

The question which this case presents for our decision is,
whether an execution running against the goods and estate
of a person deceased, in the hands of his executor or admin-
istrator, ean be extended upon the lands which were of the
person deceased ?

It is very clear, that at common law, there was no way by
which a creditor could reach the lands of his deceased debt-
or by an action against his executor or administrator. All
chattels, real and personal, went to executors and adminise
trators, and were in their hands assets for the payment of
debis ; but as soon as the personal estate was exhausted ina
due course of administration, a plea of plene administravit
was o good amswer to any action that could be brought a-

Lovelass 21— gainst them. . They were liable to the amount of the person-

£1.—Went.
Ex’r. 5285,

Shep. Touch-

stone 469

al estate only, and had nothing to do with the lands.(1} At
common law, lands immediately descended to the heir and
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became assets in his hands to satisfy debts, to the payment
of which the ancestor had bound his-heir.(1) And the statute
of 3d W. & M. cap. 14, made real estate in certain cases
assets in the hands of devisees to pay bonds and other spe-
cialties, in'which the deceased had bound himself'and heirs,
and an action was given against the heir and deviseejointly.
Lovelass 93.—7 East 128, Wilson vs. Knubley.—Comyn’s Digs

Assets Ao—1 Strange 665, Buckley vs, Nightingale.—1 D. &

E. 454, Shittleworth vs. Neville.—2 Saund. 7, note4.

Upon recognizances at common law, when the conuusor
was dead, in order to reach the land, the scire facias lay on-
ly against the heir, or the person'to whom the connusor had
conveyed the land.  Shep. Touchstgne 359.—2 Saunders 6.

The extent of an execution running against the goods and

estate of a person deceased, in the hands of his executor or’

administrator, upon lands in the hands of his heir or devisee;
is utterly upknown to the common or statute law of England:
if then there is any law that will warrant such an extent in
this state, it is certainly not one which our ancestors brought
with them from that country. o

By the provincial act of 13th Anne, cap. 42, entitled “ an
¢ act relating to executors and-administrators,” it was enact-
ed, « that all writs of attachment and execution shall run
¢ only against the goods ar estate of the person deceased in
¢ the hands of the executor or administrator, and not against
¢ their bodies, &c. ; and where judgment apd execution
¢ shall be awarded for any debt or legacy to be paid in
“ money, and the executor or administrator hath not money
¢ of the testator’s or intestate’s as assets in his hands, the
¢ sheriff shall levy the goods or estate of the deceased, and
“ expose the same to @ public sale for mouney, at the best
¢ rate and value that he can, and thereont pay such legacy
“or debt, &c., or else shall pay and satisfly the creditor or
“ legatary out of the goeds or estate levied, if he see cause
“ to accept the same at the value in money upon a due and

-~

2

P

-

“ equal appraisement made by suflicient persons upon their:

“ oaths, to be indifferently named and appointed for that
“ purpose.”(2) -
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By the provincial ‘act of 4th George L., cap. 66, enthled
« anact for making of lands and tenements liable to the pay-
“ ment of debts,” it was enacted, “ that all lands and ‘tene-
“ ments belonging'to any person in his own proper rfight in
“ fee, shall stand charged with the payment of all just debts

owingby such person, as well as his personal estate, and

shall be liable to be taken in execution for satisfaction of

the same, &c. Also, where the goods or chattels belong-
“ ing to the estate of any person deceased, shall not be suffi-
“eient to answer the just debts which the decopsed owed,
“or legacies given, and the same appearing to the judge of
“ the probates of this province, the said judge is hereby em-
“ powered to license and authorize the executors and ad-
« ministrators of such estate to mzke sale of all or any part
% of the houses and lands of the deceased,” &c.

These are believed to have been the only provincial acts
on the subject now under consideration, and they have been
repealed, and other statutes substituted, which are still in
force.

Our statute, entitled % an act for the settling of testate
“esintes,” sec. 14,(1) declares, ¢ that every executor shall
“ make payment of debts and legacies of the testator in specie,
¢ if such he hath as assets in his hands, and if he hath not the
«same he shall expose the estate to the creditors and lega-
“tees to take satisfaction thereof at their election, the value
“of such estate to be ascertained by appraisers mutually
“ chosen and sworn ; and when judgment and execution shall

- “he awarded for any legacy or for a debt due frem the tes-

«tator, the same proceedings shall be had thereen as the
“law does or may hereafter direct for levying and satisfying
“ gxecutions in other cases.”

" The statute entitled “ an act ordering the descent of intes-
“tate estates, and empowering the judge of probate to settle
“ the same accordingly,” sec. 24,(2) contains similar provis-
jons in relation to debts and executions against intestate
estates. - The last mentioned statute, sec. 23, declares “ that
“ a]l writs of attachments and executions shall run only a-
« gainst the goods or estate of the party deceased in the hands
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“of the administrator. and not against his body.’(1). The
act for the settling of testate estates contains a similar provis-
ion in relation to executors.(2) .

Thestatute of February 15,1791, provides ¢ that all lands
“ and.tenements belonging toany person in his own proper
“right in fee, shall stand charged with the payment of all just
¢« debts owing by such person, as well as his personal estate,
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¢ and shall be liable to be taken in execution for satisfaction _

% of the same.”(3) By ttbek S;atute of February, 3, 1789. sec.
2,(4) it is enacted, * that the real estate shall stand charge-
“able with the debts of the deceased over and above what
“ the personal estate shall be sufficient to pay.”  And by the
; matute; entitled “ an act. empowering the judge of probateto
% grant license to sell real estate in certain cases,” it is enact-
ed, « that where the personal estate of any person deceased
L shaﬂ not_be_sufficient to answer the just debts which the
“ deceased owed and legacies given, the judge of probate is
“ hereby empoweféd to license and-authorize the executors
“ or administrators of such estate to sell so much of the real
« estate of the deceased as will satisfy the just debts which
“the deceased owed at the time of his death, and legacies be-
“ gqueathed by his last will and testament.”(5)
. Bueh are the provisions of our statutes now in fm?ce on this
ubject and we are inclined to think that if a construction
were now for the first time to be given to them, we should be
of opinion that they did not authorize the extent of an exe-
cution, running against the goods and estate of a person
deceased in the hands of his executor or administrator, upon
lands. We should have supposed that the real intention of
the legislature was, that every man’s estate, both' real and
personal, should be liable to be taken upon execution at any
time duriqg his life ; but that after his death his,;réal estate
should stand charged with the payment of his debts only
in case of a deficiency of personal estate, and to the amount
of such deficiency, and that such deficiency was to be sup-
plied by a sale of real estate authorized by the judge of
probate, after notice given to the heirs at law, and a hearing
of the parties interested. And we were not a hme surprxseé
44
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- when we first exammed our statutes on this subject that a

different constructien 5h0uld ever have been put upon them.
But upon further mvemgauon, we found that our provmmal
acts had been copxed from provmcnal ‘acts of Massachu-»
setts,{1) and that those acts had there been ccmstrued to au-
thorize extents of this kind.  For i in 1759, the }egxs!ature of
that province passed the act of 32(3 George 11, cap. 271,in
which, after a preamble remtmg that « Whereas some doubts
“ and questions have arisen upoen the construction of some
« parts of an act, entitled * an act relatmg to executors and
“ a&mmibtrators,” whether by force of the same, real estates
« of the testators and intestates may be taken in execution
@ for the satisfaction of Judwments recovered agamst their
¢ estates in the hands of their executors and admmxawators,
&c. it was enacted, “ that real estates of any testators or
“ intestates are and shall be hable to be taken and levied
¢ ypon by any execution issuing upon Judgments recovered
“ against executors and administrators in such capacﬂy,
“ being the proper debts of the testators or mtestates,"(Z)
And it is certain, that an opinion has for a long time pre-
vailed very generally in this state that such extents were
valid, and it is believed that their validity bas never betore
been called in question in any of our courts. Many such
extents have been made within the last twenty years, and
are the only foundation upon which the titles to many estates
rest. It was said by Lord Coke, that © the judges in general
« cases have great respect and consideration that their judg-
« ments shall not impeach the estates and inheritances of
“ many men against ancient and commen épprdbati‘b‘ri,”(ﬁ»)
The remark is full of wisdom and sound sense, and the prin-
ciple applies with all its force to the question now before us.
If, by a new construction, we should defeat the titles of the
many inheritances which rest upon extents of this kind,
much inconvenience, injustice and mischief must be the ne-
cessary consequence. Aund we are of opinion, that however
erroneous the construction of these statutes might now be
thought'tobe,’ the long and uninterrupted usage, common
understanding and general acquiescence have made it the
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true construction, and that it must now be considered as Mead etal

settled; that an execution running against the goods and
estate of a person deceased, in the hands of his executor or
administrator, may be extended upon lands, and that lands
must for that purpose be considered as estate in the hands
of executors and administrators. ‘

We have not, however, come to this conclusion until after
a careful examination of the remedies which the law will
afford to heirs and devisees, whose lands may bethus taken.
And in the first place, we entertain no doubt that heirs and
devisees may redeem lands thus taken, in the same man-
ner that debtors may redeem their lands which have been
taken in execution.  In the next place, if executors and ad-
ministrators permit the lands of their testators and intestates
to be taken in execution, when they have sufficient personal
estate in their hands, it is unfaithful administration, and a
breach of the condition of their bonds. Thisis a necessary
consequence of the*provision of the statute, which has made
the personal estate chargeable with the debts in the first
instance, and the real estate chargeable only in case of a
deficiency of personal assets. 4 Mass. Rep. 654, Mitchell
9s. Laint.—4 ditto 35410 ditto 450.—9 ditio 376.
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DAN’IEL EMERSON ». NUTTER BROWN.

A scire facias against bail, which containg no allegation that aotice was given (e
the bail, as required by the statute of 1818, cap. 35, is bad on demurrer.

Twis was a scire facias, in which Emerson alleged that by
the consideration of the justices of the court of common
pleas, holden at Portsmouth, in this county, on the third
Tuesday of January, 1819, he recovered judgment against
Isaac Brown for $13 78 debt, and $12 85 costs of suit, as by
the record appears ; that execution issued on said judgment,
and was delivered to J. B. V., a deputy sheriff, to be levied
in due form, “ who made his return non est inventus there-
“ upon, and returned the same into the said court of commen
“ pleas, holden at Exeter, on the third Tuesday of August,

Harv;ay.




