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713,D.187, E.186 note.­—­2on andliable. Bills &Chitty
Kenney.16, note, vs.East Alder.­—­2Hopesvs.Rogers Stephens.­—6

202,Ca. Wilkesvs. Fuller­ —Peake’s1246,Strange Vaughan
23],N. P. 276.­—7 Lundieal.et Jacks.—­ Buller's Eastvs.

52, vs. Liswell.Robertson.­—­12 Mass. Rep. Hopkinsvs.
endorserthat when anheld,But it has been sometimes
law,af the al­to under a misapprehensionpromises pay

it is not afacts,thewith of alla fullthough knowledge
demand or no­to thewaiver of he haveany mayobjection

Bills7 vs. ontice. Mass. Warder449, ChittyRep. Tucker.­—­
note,187, Paxton.vs.Chatfield

ifbe, that thetohowever,The better seemsopinion,
the facts,of all thea fullis made with knowledgepromise

have been his mis­liable,willendorser be whatever may
186.­—­12 East 38,on Billsof the law. Chittyapprehension
vs.231, Lundie Robertson.­ —5EastStevens vs. Lynch.­—­7

469, Bilbie vs. Lum­East248, vs. Dennison.­—­2DurgeeJohn.
Dull, 109,274,et East vs.al.­—­15 Hopleyley Dufresne.­—­4

yworth—417, vs.Pottervs. Means.­—­13 EastDonaldson Ra­
423, vs.375, Miller vs.5 dittoJohn. Hackley.­ Griffin Goff.—­12

informedcase, defendant,theIn the when morepresent
than four weeks after the note became notdue, that hadit

nobeen made that hepaid, hadobjection not season-been
notified, but to seepromised theably Lawrence, and have

henote before returned home.paid We of thatare opinion
the were directed to consider asjury rightly such a promise

ofa waiver to the notice, thereobjection and thatany
bemust

on theJudgment verdict.
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JEREMIAH MEAD et a. vs. JOHN HARVEY.

execution issuing againstAn goods thethe deceased inestate of a handsand person
hisof executor oxadministrator, ofwhich were thebe extended landsmay upon

deceased.

This was a writ of tractto recover a ofentry, brought
land in New-Market, in this which the demandantsincounty,
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eta],.Meat! counted their seisin within andownupon twenty years,

Harvey^ a thedesseisin tenant.upon by
term, 182©,was tried hereThe cause at uponFebruary

It thethe issue. was admitted that oneparties,general by
was once seized of theMead premises;demandedBenjamin

it in evidenceand that the said Mead,appeared Benjamin
will,made his and Ms execu-Sarah Meadhaving appointed
;trix, Sarah,in 1807 that the saiddied caused thehaving

allowed,to be and tooksaid will herselfuponduly proved
it;of that onethe Philipburthen executing Chesley,having

Mead,the said Sarah executrixrecovered againstjudgment
aforesaid, an execution theand obtainedas running against

Mead,deceased,of the inestate said theand Benjamingoods
Sarah, caused executionthe the same to be ex-of saidhands

and thatthe demanded Ches-Philippremises;tended upon
1819,the 23d of the samedeed, July,on conveyedley, by

to the demandants.premises
consent,taken to thewas ofA verdict by subject opinion

the of the said extent.upon validitythe court
Mason, for the demandante.andCutis

the tenant.Smith, forandfrench
J„ the of thedelivered opinionC. court.Richardson,

ourwhich this case for decisionpresents is,The question
the andexecution estateagainstan running goodswhether

in the hands of his executor ordeceased,of a admin-person
the lands which were of thecan extendedistrator, uponbe

?deceasedperson
there nolaw,common wasclear, bythat at wayIt is very
of debt-the his deceasedcould reach landscreditorwhich a

Allor administrator.his executoran actionor againstby
executors adminis-went to andandchattels, real personal,

for theassets ofin their handstrators, paymentand were
exhausted inestate was abut as thesoondebts; as personal

ofadministration, plenea administravitpleaofcoursedue
(1) Comyn's bethat could a-actionto broughtanswer anywas a goodAssets €.Dig.

ofto thethe person-■1—• amountwere liableLoveiass Theythem.gainst
51, —Went. with Atto do the lands.(l)had nothingand52-85. estateal only,Ex’r.

Touch-Shep. andto the heirdescendedlaw, lands immediatelycommon489.stone
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Mead et al.debts, to theassets to■ his handsbecame satisfy payment vs.
thewhich had bound his And statuteof the ancestor heir.(l)

M,W, in certain cases14,3d made real estateof & cap. (1) Comyn’s
A,Dig. Assetstohands of devisees bonds and otherassets in the spe­pay

93. —■Lovelass
heirs, f^TidíVs Prac.in the deceased had bound himself andcialties, which

853, Shep.—heiraction was the andand an given against deviseejointly. 60.—Touch.
Rob. on F lauds128, Wilsonvs. Dig.93.­—­7 EastLovelass Knubley.­ Comyn’s—­ 590 —808.—

P,Butler's N.A.­—­1 665, vs. D.Assets Nightingale.­ &Strange Buckley —­1 175.
7,E. note4.454, Shittleworthvs. aund.Neville.—2­ S­

law, when theat common connusorUpon,recognizances
dead, land,was order to reach the the scire facias on­in lay

toheir,the or the whom the connusor hadly against person
the land. 359­.­ —2 6.Saundersconveyed Shep.Touchstone

The extent of an execution the andrunning against goods
deceased,of in the hands ofestate a his executor orperson

the hands ofadministrator, lands in his heir devisee,orupon
to commonor statuteis unknown the law ofutterly England.

willthen there is law that warrant suchIf an extent inany
isit not one which ourstate,this ancestorscertainly brought

from thatwith them country.
Mthe act of 13th Anne, 42,provincial anentitledBy cap.

“ to executors andact administrators,” itrelating was enact­
“• all writs ofed, that attachment and execution shall run

“ the estate of theorgoodsonly against deceased inperson
“ of thethe hands executor or administrator, and not against
“ bodies, ;their and where&c. judgment executionasd
“ for debtshall be awarded orany to be inlegacy paid
“ and the execütor or administratormoney, hath not money
“ of the ortestator’s intestate’s as assets in his hands, the
“ sheriff shall the or estate oflevy thegoods deceased, and
“ the tosame a sale forexpose public at the bestmoney,
“ andrate value that he andcan, thereout suchpay legacy
“ debt, &c.,or or else shall andpay the orsatisfy creditor
(t out of the or estate levied, iflegatary goods he see cause
“ to the same at the valueaccept in aupon duemoney and
“ madeappraisementequal sufficientby persons theirupon
“ oaths, to be named andindifferently appointed for that

Proy.(2) Laws 53-55.“ purpose,”(2)
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By I.,the act of 4th 66, entitledprovincial George cap.
“ an act offor lands and tenements liable tomaking the pay-
“• “debts,” it enacted,ment of was that all lands and tene-
“ to bis own inments inperson properbelonging any right
“ stand with the of all debtsfee, shall charged justpayment
“ estate,such as well andas hisperson,owingby personal
“ be ofbe liable to taken in forshall execution satisfaction
“ Also, where the orsame, chattels belong-the &c. goods
“ of deceased,estate shall not be suffi-to the personanying
“ owed,the debts which thecient to answer deceasedjust
« ofand the same to theor appearing judgelegacies given,
“ the em-of this said isthe province,probates judge hereby
“ to and authorize executorslicense the and ad-powered
“ toof such estate make sale ofministrators all or any part
“ deceased,”of thethe and lands &c.housesof

to have been the actsThese arc believed only provincial
havenow under and beenconsideration,theon theysubject

substituted, which areother statutes still inrepealed, and
force.

“statute, act for the of testateanOur entitled settling
““1 N. H.(1) declares, that executor shallsec. everyestates,” 14.(1)

Laws 202. “ of the testator inandof debts specie,make legaciespayment
“ if thehands, he hath notin his andassetshath assuch heif
“ creditors andto theestate lega-theshallsame he expose
“ valueelection, thethereof at theirsatisfactionto taketees
“ mutuallybeto ascertained by appraiserssuch estateof
“ shalland execution; whenandsworn judgmentandchosen
“ tes-due from thea debtor forforawarded any legacybe
“ theasthereonbe hadshalltator, samethe proceedings
“ for anddirect satisfyinglevyinghereafterorlaw does may
“ in cases.”otherexecutions

“ descent of intes-theact orderingThe statute entitled an
“ of to settleprobatetheestates, judgeandtatc empowering
“ similarcontains provis-sec.same 24,(2)the accordingly,”(2) 1 N. H.

213.Laws intestateexecutionsto and againstdebtsin relationions
“ thatstatute, 23,sec. declaresmentionedThe lastestates.

“ a-shall runand executions onlyof attachmentswritsall
“ the handsinof the deceasedor estatethe partygoodsgainst
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«1.Mcatl et“ Theinsnotof andthe against body,”(l)administrator vs.
HhiVLy.a similarcontains provis-for of testate estatesact die settling

ion in to executors,(2)relation
“ that al! lands15,1791,ofThe providesstatute February 1(1) N. H.

213. (2) 1 N. H. Laws. 199.Lawshisto in own“and tenements properpeisonbelonging any
“ ofthefee,in shall stand allwith paymentright charged just
“ as his estate,such as well personaldebts by person,owing
“ and to be in execution for satisfactionshall be liable taken
“ (3) H,1 N.sec,3,of the ofthe statute 1789..same.”(3) FebruaryBy Laws 181.

(4) 1 Xit is estate stand H.enacted, “that the real shall2,(4) cbarge­
Laws 207.able the debts of over and above whatwith the deceased

“ the estate shall be sufficientto And thepersonal pay.'5 by
“ ofstatute, the toentitled an act probatejudgeempowering

“ eases,”to it is enact­license sell real estate in certaingrant
“ thated, where estate of deceasedthe personal any person

which“shall not be sufficientto answer the debts thejust
“ deceased owed the of isand legacies probategiven, judge
“ theto license and-authorize executorshereby empowered
“ or administrators of sosuch estate sell of the realto much
“ of theestate deceased as the debts whichwill satisfy just
“ death,the owed be-deceased at the time of his and legacies
“ his last will andqueathed by testament,.”(5) (5) 1 N. H.
, Laws 215.Such are the of ourprovisions statutes now in force on this

; weand are inclined to athink that ifsubject construction
were now for the first to be wethem,time to should begiven
of did of exe­that not authorize the extent anopinion they

ofcution, the and aestaterunning personagainst goods
administrator,the ofdeceased in hands his or uponexecutor

lands. We should have real intention ofthat thesupposed
realthe both andwas, estate,that man’slegislature every

should be liable to be atpersonal, executiontaken upon any
lime ;his butlife his real estateduring that after his death
should stand debtswith the of hischarged onlypayment
in case of a of to the amountestate, anddeficiency personal
of such and beto sup­that such wasdeficiency, deficiency

a sale ofplied by real the ofestate authorized judgeby
after noticeprobate, to the and agiven law,heirs at hearing

of the interested.parties And we awere not little surprised,
44
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athatwhen we on thisfirst examined our statutes subject,
them.ever have been put upondifferent construction should

our provincialBut we found thatfurtherupon investigation,
Massachu­acts offromacts beenhad copied provincial

(1) Mass. Col. to au­construedacts had beenthat those thereandsetts,^)
and Frov.

ofFor in theof kind. 1759, legislatureextents thisthorize2\R, 377,Law-
and 413. 271, inthe of 32d II., cap.actthat passed Georgeprovince

“ doubtsa that somewhich, after whereaspreamble reciting
“ of somethehave arisen constructionand questions upon
“ andtoact executorsact,of an entitled an relatingparts
“ administrators,” estatessame,whether force of realtheby
“ ©f and be taken in executionthe testators intestates may
“ theirthe satisfaction of recoveredfor againstjudgments
“ administrators,"5hands of their anain the executorsestates

u orenacted, real of testatorsit was that estates&c. any
“ leviedand shall be to be taken andintestates are liable
“ recoveredexecution upon judgmentsupon by. any issuing
“ suchinexecutors and administrators: capacity,against
“ or intestates.”^)debts of the testatorsthe(5) Col. properMass. being

and Prov. certain, a timethat an has forit is long pre­opinionAnd620.Laws
extents werethis state that suchinvailed very generally
neverhas beforeit believed that theirvalid, validityand is

courts. suchin of our Manycalled' in question anybeen
the last andbeen made within years,have twentyextents

titles to estateswhich the manyfoundation uponthe onlyare
“ the inCoke,thatLord judges generalIt was said byrest.

“ that theirconsiderationand judg-respecthave greatcases
“ ofand inheritancesthe estatesnotshall impeachments
“ and common approbation.”(3)ancientmen againstmany17,(3) Co.2

ease.Lane’s thesense, andsound prin­of andis full wisdomremarkThe
now before us.theto questionall its forcewithappliesciple

titles ofdefeat the theconstruction, shouldwea newIf, by
of this kind,extentsuponrestwhichinheritancesmany

mischief must be the ne­andinconvenience, injusticemuch
of thatwe are howeveropinion,Andconsequence.cessary

of these statutes now beconstruction mighttheerroneous
and commonthought be, uninterrupted usage,theto long

it thehave madeand acquiescencegeneralunderstanding
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bethat it now asmust consideredconstruction,true and
executionthat thesettled, an andagainstrunning goods

deceased, in the hands of his executorestate of a orperson
lands,beadministrator, extended and that landsmay upon

be consideredthat as estate in themust for handspurpose
andof executors administrators.

not, however, tohare come this conclusion until afterWe
of thea careful examination remedies which the law will

devisees,afford to heirs whose be thusand lands taken.may
wein the first entertain no doubt that heirs andAnd place,

taken,devisees redeem lands thus in the same man­may
ner that debtors redeem their whichlands have beenmay
taken in In the nextexecution. if executors and ad­place,

the landsministrators their andtestators intestatespermit of
execution,into be taken when have sufficientthey personal
hands, it isin theirestate unfaithful administration, and a

of theirbreach of the condition bonds. This is a necessary
ofof the whichthe'provision statute, has madeconsequence

estate with the debtschargeablethe in the firstpersonal
real estateand theinstance, in case ofchargeable aonly

4of assets. Mass.personal 654,Rep. Mitchelldeficiency
354.­—­10ditto dittovs. Lunt­.­ —4 450.­—­9 ditto 376.

DANIEL EMERSONvs. NUTTER BROWN.
against allegationbail,scire facias whichA no thatcontains nótica girenwas t»

bail, as the statute ofthe required 1818, 35, is bad onby demurrer.cap.

facias,This was a inscire which Emerson thatalleged by
ofthe theconsideration of the court ofjustices common

Portsmouth,holden at in this on thepicas, thirdcounty,
1819,of heTuesday recoveredJanuary, judgment against

Isaac Brovin 78for debt, and 85 costs of suit, as$13 $12 by
the record that executionappears; issued on said judgment,
and was to J.B.delivered V., a tosheriff, be levieddeputy

form,in due who made his return esfnon inventus there-
“ returned theupon, and same into the court ofsaid common
“ holden atpleas, Exeter, on the third ofTuesday August,


