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READ et al.PIERCE WILLIAMvs.BENJAMIN

a bail bond.In ibis state debt does not lie upon

ofof to reverse aerror,a writThis was brought judgment
ac-of in this Thethe court common pleas originalcounty.
thetion was debt a inbond, Pierce, whichupon bybrought

:of bond,defendants the which was as followscraved oyer
“ K,men, K. SS.,N.Know all that we W. and J.R.,&c. D.
“ Pierce,all of toAmherst, held,are B. sher-&c. &c. Esq.,
“ iff of sum ofsaid of in the &c.$20,Hillsborough,county
“ Given this ofunder our and sealshands February,22dday
“ condition,of which1810.” also craved theoyerThey

“ such,as : The of this iswas follows condition obligation
“ ofif in a writ inB.,that F. now Amherst on favorjail,
“ S. C,,Tuttle, which writ is returnable before Esq.Charles
“ abide ordernext,26th March the&c.,on shallMonday
“ and of court on said withoutprocess,judgment making any
“ same, then the tothe above beavoidance on obligation
“ heard,read andWhich thevoid.” defendants plead-being

the1st. that was rendered in suit men-bar,ed in judgment
bond 26thcondition of the said on the March.tioned in the

within onethat this suit was not commenced1810, and year
“the ofthe time of rendition said 2d.from thatjudgment.

“ renderedfinal was the Marchagainst principal,judgment
“ execution,the26, but that1810, which issued on said
“ not to saidwas returned within onejustice yearjudgment,
“ of the same.”the timefrom issuing

was a demurrer andTo these therepleas general joinder
demurrer, the court below renderedand inin judgment

of the defendants.favor
J.,Richardson, opinionC. delivered the of the court.

bond canIf an action of debt a bail beupon maintained
this that instate,in we entertain no doubt both thispleas

to insufficient.have Withcase beenought adjudged regard
second not aware there isto the we are that pre-plea, any
whatever that it the Andtence was an answer to action.

on whichthe the first has beenonly attemptedground plea
is, that withinto be debt a bond isbail thesupported, upon

1791,of the the of 15,in statute Februaryclausemeaning
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“(1) 1 N. H. Laws 117.declares, that scire facias shall bewhich ho serv-sec. 2,(1)
“ ed onebail,the unless it be done within nextyearupon
“ theafter finalup principal.”entering judgment against

it toBut is in our thisa sufficient answeropinion ground,
debt a bail.that is a Thebond not scire faciasupon against

real is,case a bail bondin the does debt lie ■question on
?this state

In a is arrestedwhen defendant aEngland, upon capias,
bail,and held to bail to the sheriffhe must byspecial give

bond, conditioned that athe shall court and answerappear
the in If tothe suit. the defendant fail theplaintiff appear,

broken;ofcondition the bond is the sheriff is answerable
defendant,the offor thenon-appearance and maintainmay

on the bond foraction his oran heindemnity, may assign
tothe bond the who an actionplaintiff, it inbringmay upon

his own name. This is is therewhat called bail Ifbelow..
anddefendant in bail toappearthe the it isput action, done

the condition of which is substance,in thatrecognizance,by
shall debt,the histhe surrenderprincipal pay to bebody

bailexecution,in or that the shall thetaken debt. Ifpay
broken,of thecondition be thethe recognizance plaintiff

orof a scirehave an action debt facias the bail.againstmay
is there bail or toabove,This call bail thewhat action.they

bond,In this state bail is to the sheriff condi-given by
effect, that thetioned in defendant shall the plaintiff’ssatisfy

his execution,surrender to be taken in orbodyjudgment,
the bail shall the debt. This bond the sheriff re-that pay

writ,with the or delivers toturns it and ifthe'plaintiff; the
broken,condition be our statute the a scireplaintiffgives
the The sheriff isfacias bail. forresponsible theagainst

bail,of the but this he has no interest insufficiency beyond
the When thethe of condition. condition isperformance

is abroken, the faciasscireplaintiff’s only remedy against
bail, andthe he has in no theremedycase any against

itsheriff, for the of Thusbail.except theinsufficiency
seems, that is here inbail taken in the manneralthough
which in notbail is taken it is in effect'below England, yet
bail to hassheriff,to the but thebail action. The: sheriff
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PierceOn whatID whatever. then isinterest in the bond ground
■vs.

Read et al.an action in this state on a bailthe sheriff bond ?to maintain
has occurred to us is,The which thatplausible groundonly

of thethe is in the name sheriff for the use ofbond taken
it taken,the in whose suit and that the isplaintiff■plaintiff

to an actiona the bail in theentitled remedy against by
remarked,of to this it beIjiname the sheriff. answer may

that the has need of this theno statuteplaintiff remedy,
him an his ownin name.having given adequate remedy

aitself sufficientis in a suit shouldThis not reason notwhy
of thein the name ;the bailbe maintained sheriff butagainst

that tooughtcircumstance toit giveis a additional weight
existwhich againstthe an actionpermitting suchobjections

to be maintained.
isscire bail,a faciasWhen afbrought against they máy

final isbefore rendered them,time bejudgment againstany
the toeither by committing principal orgaol,discharged

court, andhim in the costs of thepaying sciresurrendering
thus beWhether whenthey mightfacias. debtdischarged

them,Was itbail bond isthe unneces-brought againstupon
But thatto determine.now admitting they might, thesary

“whichstatute declares thatthe noin scireclause facias
“ bail,the unlessserved it bebe upon doneshall within one
“ finalafternext entering up judgment theagainstyear
“ considerableis of importance both tovery theprincipal,”

if the arebail liablethe aand scireprincipal, uponbail only
if debtis no can beimportance,of; but maintainedfacias

If bailthe bebond. confined toremedy againsta bailupon
are itunless be serv-facias, finally discharged,scire theya

the afterwithined them theyear judgment againstupon
bond,theif debt lies bail theBut bailupon willprincipal.

the ofand deathliable theuponmany years,remain prin-
and nowill become havechargeable,inevitably theycipal,

thisto of but therid themselves liability by committingway
to and notice the into theplaintiffgaol, givingprincipal

obvious,Ittbe isstatute* thatprescribed verymanner by
inconvenient, tobe butnot hazardous theit must veryonly

liable thatandto remainbail, wouldthey ■many years,
46J
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Pierce be-induced, for the ofinstancesmany purpose dischargingvs.
et aLRead themselves, to the when his com-commit to prison,principal

to and wouldbe ex-mitment could be oí no use the plaintiff,
no doubtto the We haveceedingly principal.inconvenient

considerations to limit thethat these induced the legislature
render-aof scire facias to one afterbringing year judgment
of debted the to an actionThisagainst principal. objection

which is nota bond seems to us to be one verybailupon
itof muchforce in-the; we have feltanswered andeasily

allof our stat-examinationcreased, since after an attentive
have found no allusion to suchbail, weon ofutes the subject

theof provisions of thosemanyaction, while veryan
to a scire facias.termsin expressstatutes refer

into whichcontract bail isthe real enter pre-In this state
would think oflawyerHostatute. intolookingscribed by

toin ordera bond ascertain the natureof bailthe condition
a bail isIndeed, bond takenrarelycontract. actuallyof the

bail,Thethis instead of ain state.the sheriff executingby
the of the writ,on backbond, names andtheirput thereby

to the themselves the liabilitiestaking uponassenttheirgive
is sanctionedmethod andThis by long uninter-of bail.

isas the real contract settled; and statute,byusagerupted
Itresulted isfrom it. clear,has thatveryinconvenienceno

taken, is nothere the bailagainstis thus remedybailwhen
is decisiveWhat to shewfacias. thatveryscirebut by

bond totaken a the sheriff',be thebail by yetmayalthough
isin with the that the statuteplaintiff,is factcontractreal

it.a facias to enforce And wesciretheto plaintiffgives
thatthe declared nothat legislaturewhenno doubthave

bail, itunless werebe servedshould doneuponfaciasscire
the ; theprincipalafter againstone judgmentwithin year

served, theso bail shouldwas, if it were notthatintention
discharged. beif candebt maintainedBut uponforeverbe

defeated.niion bebond, this im: will whollythe
1791,of 9. see. provides,statute February 16,(1)1N. .OurH.(1)

83.Laws “ bo bond orshall on otheraction anywhen broughtthat any
“ fop ofa the of sumswith anypenalty paymentspecialty,
“ theshall forcourtthe enter&c. up judgmentmoney,
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“ soforexecutionforfeiture,of and awardwhole such only
“ orof the or as due sustainedmuch debt isdamage justly
“ time; time afterwardsat that and the atplaintiff, &c. any
“ court, ren-from wasthehave where suchmay judgment
“ defendant, &c.,writ ofdered, scirea facias theagainst
“ to shew execution should not because awardedwhy upon
“ forsaid other and further &c.judgment damages,”

At the December 1814,term of court,this in. this county,
thein case oí et a.,vs. EdmundMary Shepard admin­Parker

ofistrators the estate of James it was decided, thatRoby,
debt did not lie aupon rendered for thejudgment penalty
of a bond ofin this clause in thepursuance Thestatute.

thisof were,decision that asuchgrounds was ajudgment
statute,of themere creature rendered not for the ofpurpose

execution,enforced or an action ofbeing by by todebt, but
as a forstand security any fromdamages fu­resulting any

of conditionbreach theture of the bond, and to be liquidat­
a scire facias for theed upon brought There ispurpose; a

resemblance between such astrong and a bailjudgment
this state. Such isbond, in bond not taken for the purpose

evidence ofits theof contractbeing into which bail enter,
evidence of themere factas thatbut the becameobligors

that fact isWhen oncebail. allproved, the ofliabilities
thefromresultbail, positive ofenactment our statutes.

be the form ofmay theWhatever condition of a bail bond,
are orliabilities canno other be imposed theupon bail than

result from the statutes.what itThus, is usual to insert in
bonds, a ofas. thepart condition,bail that the defendant

and toanswer the ;shall action itappear isyet clear,very
are liable,notthat bailthe thealthough do notdefendant' *answer theand action.appear

Such the nature of a bond,bail webeing are ofclearly
it cannot beopinion, that the foundation of an action debt,of

the of thethat court belowsind must bejudgment affirmed.
Judgment affirmed.


