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BARRETT,JACOB ADAMS CHARLESvs. Trusteeof.DAKI­SAMUEL N­

insolvent,Where an estate had been judgeas ofand the liadrepresented probate
decree ordered the creditor,administrator to a tocertain aby sum whosepay

badclaim been allowed the adjudgedcommissioners, the wasadministratorby
chargeableto be as the of thetrustee creditor.

The trasteé in casé,this in answer to usualthe interroga-
stated, that on 7th October,the wastory, 1818, he appoint-

ed administrator of the of Si thatdeceased;estate Farrat
the said estate had been on theinsolvent; thatrepresented
26th of 1819, theAugust, of in thisprobate county,judge

decree, ordered him the to saidby said toadministrator pay
Dakin, as a creditor, thewhose claim had allowedbeen by
commissioners, the sum of never45, which sum had$123
been ofdemanded the said Barrett Dakin.by

Ainsworth, for the plaintiff.
Woodbury, J. In the consideration of this counselcase,

toinvited ourhave attention decisions Massachu-inmany
setts. But the ofstatute trus-New-Hnmpshife concerning

;much than that of for it sub-tees is broader Massachusetts
“ havewhoever shall in histo liability possession anyjects

“ Or ofN. H. creditschattels,1(1) rights any debtór.”(l)goods,money,
173.Laws broad,also is and ahtrustee equally merelyOut process

“trustee has in histhethat supposed possessionleges,
“ of thecreditseffects or débtor.”(2)(2) 1 N. H. goods,

178.Laws tostate, it is not as there a re-then, anIn this objection
law,is indebted and nottrustee act ofthat the by bycovery,

of the the Wordbecauseor confidence principal;a trust
“ oris used either innot our statute writ.(3)entrusted”(3) 7 Mass.

274,Rep. “hissuffices the defendant has inhere,It that possession”Barnes vs.
“Trot. ofcredit” thea principal.

defendant had ir. hiscase, the posses-in the presentAgain,
but a debt due to the; princi-anot a assion gift, legacy
however, if it had beenthatremarked,It bemaypal.^)7(4) Mass.

274.Rep, demanded, to havewould seemhehadand beena legacy,1 472.ditto ““ or of thecredit” princi-his a right”had in possession
suchliable for under;been heretherefore to haveandpal,

H.(5) 1N. Butat law lies for aactionan legacy.(5)circumstancesLaws 577-8,
Apx. it is andifferences, objec-certainlythesenotwithstanding
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“ Adamsthere,tion as valid that the trustee has nohere as credit"

vs.
his an officialhands,in and for Barrett.in whichexcept capacity,

office,he is the not inin andprobateaccountable an
action at law. 2 92,Mass. et al. vs. Clark.­—­3Rep. Sharp
ditto 289.­—­8 246.ditto

For in most cases a be trustee,cannotperson adjudged
unless an action lawat could be sustained himagainst by
the and the to rule,in this asprincipal; well asexceptions
in all instances,other no should be trustee,person adjudged
who has in his or incredits anpossession money merely
official iswhich he to for else-accountcapacity, obliged
where, and which he could not elsewhere account for with-

embarrassment,out or if he was held to answer fordelay
them in various actions to different individuals who bemight
creditors of his principal.

sheriff,a till after the ofreturn an ex­Consequently, day
ecution, cannot be fortrustee collected onadjudged money

administrator, tillit; and he is toan liable anpersonally
ofaction in hisconsequence the settlementprivate promise,

him,estate, cause,of the some decree or other can­against
be tonot liable a trustee Because, till some suchprocess.

event, has nothe ofprincipal ground action him inagainst
;his and he is bound toprivate capacity account otherwise

for the hisfunds in 8hands. Mass. 246,Rep. Brooksvs.
Cook.­—­4 87—2­ D­all. M'­73, Combevs. al.et The suitDay

him, till such an event, isagainst hishim inagainst repre­
sentative theand execution must issue becapacity, to levied

lestatoris,de bonis and not de bonispropriis.
But the case,in thepresent defendant was liable in his

private to Dakin for thecapacity dividend. The debt had
been liquidated, and a decree of passed. The debtpayment
was also due. Execution itfor wouldimmediately. run

his ownagainst and thegoods; trustee wouldprocess in-
troduce neither nor indelay embarrassment the final settle-

of thement estate.
The decisions in therefore,Massachusetts be soundmay,

jlaw but the dig-difference between the antistatutes, those
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Adams which arise from the situationtinetions of thepeculiar
vs. “Barrett the a decree ofhands,credit” in defendant’s after distribu-

it he should betion, render that trustee.proper adjudged
J, theC. It does not answerappear ofRichardson, by

intestatewhether of his wastrustee the estate actuallythe
was, theand sum decreed tohot. it beor If paidinsolvent

is nodividend, there doubt that Barrettwas aDakinto
; for the decree theof madetrustee judgebemust adjudged

of thatAnd we are if theopinion,the debtor.Barrett
of thesolvent, the decreemight paymentestate was judge

full,commissioners in thatand in thattheclaims allowed by
Barrett thewould make So inthe debtor. thatdecreecase

which thethe ordered tocase, money, Barrettjudgeeither
a credit withinbe deemed the of themust meaningpay,

be to be trustee.Barrett muststatute, adjudgedand

vs. PHINEHASCHEEVER MIRRICK AND NA-MOSES
THANIEL POND.

admitted,answered,pleadings, not nor areallegations in denieddistinctAll
sheriff,he on the theexecution creditor can stillbya escape permittedíf voluntary

execution;he on an his toto retaken alias be seizeddebtor propertycause the
broughtto judgment.oa But the sheriff has noof debt be the suchanor action
of consent bethe creditor. That andbyunless consent parolby may bypower;

the creditor’s attorney.
of sheriff amount of execution,a the for the the withoutthe take noteIf attorney

execution,giving dischargeand a of theit withoutthat shall beagreeing, payment
the of of the remedies in the creditor’sno to above nameis prosecution anyit bar

benefit.for the sheriff’s

certainwas de bonis forThis trespass asportalis farming
‘tools, and householdstock furniture.

here, inOctober, 1820,At the trial Mirrick pleaded justi-
sheriff, towashe who afication, Pond,that assisted deputy

of Fair-in the name W.the articles an executiononlevy
and thisCheever,the thatbanks vs. Moses pl&intiff;present

of.thewas trespass complained
sothat the execution levied was anThe plaintiff replied,

hadthe on the been de-alias; first executionthat judgment
service, who was also aMirrick himself forlivered to deputy

itCheeverarrested and detained uponthat Mirricksheriff';
to athours, him goof four then large,for the permittedspace


