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CHESHIRE, MAY TERM, 1821,

JACOB ADAMS »s. CHARLES BARRETT, Trustee of
, SAMUEL- DAKIN. . .

Where an estaté had been répresented ds insolvent, and the jodge of probate had
by decree ordered the administrator to ,pay a certain sum-fo a creditor, whose
claiin bad been allowed by the commissioners, the administrator was aei}udged
o be chargeable as the trustee of the creditor. ;

TxE trustee in this case, in answer to the usual interroga-
tory, stated, that on the 7th O¢tobeér, 1818, he was appoint-
-ed administrator of the estate of S Farrar deceased; that
the said estate had been represented insolvent; that on the
26th of August, 1819, the judge of probate in this county,
by decree, ordered him the suid administrator to pay to said
Dakin, as a creditor, whose claim had heen allowed by the
commissioners, the sum of $123 45; which sum had never
been demanded of the said Barrett by Dakin.

Ainsworth, for the plaintiff.

Woopsury; J.  In the consideration of this case, counsel
have: invited our. attention to many- decisions in Massachu~
setts. But the statute of New-Hsmpshire concerning trus-
tees is much broader than that of Massachusetts 5 for it sub-
jects to liability whoever ¢ shall have in his possession any
“ money, goods, chattels, rights or credits of any debtor.”(1)
Our trustee process also is equally broad, and merely al
leges, that the supposed trustee has in ¢ his ‘possession
“ goods, effects or credits of the debtor.”(2)

In this state, then, itis not as there an objection to a re-
covery, that the trustee isindebted by act of law, and not by
a trust or confidence of the principal ; because the word
“ entrusted” is not wsed either in our statute or writi(3)
It suffices here, that the defendant has in his ¢ possession”
a-“ credit” of the principal.

Again, in the present case, the defendant had ir. his posses-
sion not a gift, as a legacy ; but a debt due to the princi-
pali(4) 1t may be remarked, however, that if it had been
a legacy, and had been demanded, he would seem to have
had in his possession a “ right” or “ credit” of the princi-
pal, and therefore to have been liable ; for here under suchE
circumstances an action at law lies for a legacy.(5) But
notwithstanding these differences, it certainly is an objec-
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tion as valid here as there, that the trustee has no “ eredit?
in his hands, except in an official capacity, and for which

he is accountable’ in the probate office, and not in an‘

action at law. 2 Mass, Rep. 92, Sharp et al V8.
ditto 289.—8 ditto 246.

For in most cases a person cannot be adJudged trustee,
unless an action at law could be sustained against him by

the principal ; and in the exceptions to this rule, as well as~

in all other instances, no person should be adjudged trustce,
who has in his possession money or credits merely in an
official capacity, which he is obliged to account for else-

where, and which he could not elsewhere account for with-"

out delay or embarrassment, if he was held to answer for

them in various actions to different mdlvxdua Is who might be

creditors of his principal. -
Consequently, a sheriff, till after the return day of an ex-

ecution, cannot be adjudged trustee for money collected on -

it; and an administrator, till he is personally liable to an
action in consequence of his private promise, the settlement

of the estate, some decree against him, or other cduse, ¢an-"

not be liable to a trustee process. Because, till some such
event, the principal has no ground of action against him in
his private capacity ; and he is bound to account otherwise
for the funds in his hands. 8 Mass. Rep. 246, Brooks vs.
Coolt,—4 Day 87.—2 Dall. 73, M Combe vs. ot ali- The suit
against him, till such an event, is against him in his repre-

sentative capacity, and the execution must issucto be levied

de bonis festatoris, and not de bunis propriis.

But in the present case, the defendant was liable in hls
private capacity to Dakin for the dividend. The debt had
been liquidated, and a decree of payment passed. The debt
was also due immediately. = Execution for it would run
against his own goods; and the trustee process would in-
troduce neither delay nor embarrassment in the final settle-
ment of the estate.,

The decisions in Massachusetts may, therefore, be sound
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tinctions which arise from the peculiar situation of the
¢« credit”in the defendant’s hands, after a decree of distribu-
tion, render it proper that he should be adjudged trustee.
Ricuarpson, C. J. Tt dees not appear by the answer of
the trustee whether the estate of his intestate was actually
insolvent ornot. If it was, and thesum decreed to be paid
to Dakin was a dividend, there is no doubt that Barreit
must be adjudged trustee ; for the decree of the judge made
Barrett the debtor. And we are of opinion, that if the
estate was solvent, the judge might decree payment of the
“claims allowed by the commissioners in full, and that in that
case the decree would make Barrett the debtor.  So that in
either case, the money, which the judge ordered Barrett to
pay, must be deemed a credit within the meaning of the
statute, and Barreit must be adjudged to be trustee.
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MOSES CHEEVER »s. PHINEHAS MIRRICK AND NA-
THANIEL POND.

All distinct allegations in pleadings, not denied nor answered, are admitted.

I a voluntary escape be permitted on execution by the shexiff, the creditor ean still
sause the debtor 1o be retaken on an alias execution; his property to be seized
or an action of debt to be brought ou the judgment. But the sheriff has no such
power; unless by consent of the creditor. - That consent may be by parol and by
the creditor’s attorney. ’

If the attorney take a note of the sheriff for the amount of the execution, without
agreeing, that it shall be payment and without giving a dischaige of the execution,
it is no bar to the prosecution of any of the above remedies in the creditor's name
for the sherifi’s benefit.

Tuis was trespass de bonis asportatis for certain farming
*tnols, stock and bousehold furniture,

At the trial here, October, 1820, Mirrick pleaded in justi-
fication, that he assisted Pond, who was a deputy sheriff, to
levy on the articles an execution in the name of W. Fair-
banks vs. Moses Cheever, the present plaintiff; and that this
was the trespass complained of.

The plaintiff replied, that the execution so levied was an
alias;-that the first execution on the judgment had been de-
livered to Mirrick himself for service, who was also a deputy
sherifl'; that WMirrick arrested and detained Cheever upen it

for the space of four hours, then permitted him to go at large,




