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In this case Thethe the was well known.defect in road
road that thewater,was overflown with turbid so path-very

;was horse lostinvisible the was not in theway wholly
road,detective of ofthe but led thepart out travel-by being

led road the mistake of the ; we arethrough and clear-guide
that theof loss is bely opinion, to not toattributed the

defect thein but to the of thehighway, wateroverflowing
indeed,and mistake thethe of theguide, under circum-

we tostances, are not thisthat actionprepared couldsay,
maintained,have been had the thehorse sunk in. defective

been drowned. Forof the road it is noand meanspart by
clear, that with the defect inacquainted theperson,any
road, a to to athad the ofrisk theattempt passright town.
But this noon we opinion, wellpoint give being satis-very
fied this notaction is maintainedthat the evidence.by

is no foundation forThere the that thissupposition, ac-
be on thetion can maintained thatground the town of Con-

raisebound tocord were the road above the floodsof the
theFor, town wasriver. admitting law bound toby do

beenthat, and have to docompelled it,might still it noby
actionfollows that this can bemeans maintained. The situ-

of the road wasstate welland ;ation known and we are
that whoever,of withopinion, a full ofclearly knowledge

case,such aof a road inthe state chooses to run the risk of
own thedoes it at his andperil, town is not liable.passing,

on theJudgment verdict.

SMITH vs.SAMUEL LUCINDAPHILBRICK.

guardian againstcan no ward advanced,maintain action bis forA or ser-money
guardianvices rendered as the he guardianshipward,to until settledhas his ac«

in thecount court.probate

Assumpsit for monies done,services andexpended, sup-
and furnished for the toplies clothing defendant, according

account to thean annexed writ.
uponThe cause was submitted to the decision of the court

;a facts,statement of in substance as follows
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defendant,In J5,18 the the thenwas chosenplaintiff bj
arrived at the her and wasjust of 14age guardian,years,

her in thisappointed oftheguardian probate,bj judge
1819,In atthis thecounty. was repealed,guardianship

ofdefendant,ofinstance the the same probate.by judge
ofestateThe ofplaintiff never returned any anyinventory

his intoward, come hisno estate kind everof havingany
settled, or been cited to set-Nor has he everpossession.

court;tle, his in theaccount of probateguardianshipany
This action recover the monieswas to expended,brought

theand for while wasservices plaintiffperformed, guardian
and the his aswarddefendant aforesaid.

Porter, for the plaintiff.
Mason, for the defendant.

areRichardson, J.C. In this state guardians appointed
tothe of statute requiredand areprobate, by giveby judge

“ for the faithfulto the sufficient dischargejudge security
“ law, account either toof their trust to and toaccording
“ minor, minor shall arrive at fullthe or when suchjudge
“ time as theat suchage, upon complaintor other judge,
“ It cannot ofcause.” admit amade,to shall seehim

and wards can bebetweendoubt, guardiansthat accounts
with less tosettled, theexpenseand par-more conveniently

actions at lawthan in thisties, bythe courts ofin probate,
ofcourseto the inBesides, proceedingsaccordingcourt.

to theoath truththere makemustcourts,those guardians
cases be ofinclaims, which manymayof theirand justice

has, therefore,The statuteward.to themuch importance
to giveguardians securityrequiredwith peculiar propriety,

toseems usit that itandofthe probate,account toto judge
to permitinconvenient guar-andbewould improperhighly
for ad-actions moneywardstheirto maintaindians against

whilethem as guardians,byand services renderedvanced
ofin the courts probate.accounts remain unadjustedtheir

of theinto an investigationcoses, we mustsuch gomFun
' the inaccount, or guardian manypermit'n.wlianshipv

wereaccount investi-if the wholerecover, when,toeases
It isto the ward.be indebtedfound tobehe wouldgated.



TERM, 1821.SEPTEMBERROCKINGHAM, 397

Smithsuit is thethe that thisplaintiff,a againststrong argument
Philbrick.suit to beof such a is found antrace yof thefirst kind—no

Had thisof the common law.thewhere within regions
beenit would hate re-been necessary, certainlyremedy

to, this /beforesorted day.
this is notthatcourt, action main-is the of theIt opinion

tainable.

S. THOM ANDvs.CHRISTOPHERBENJAMIN WHEELER
THOM.ISAAC

against defendants, a a madetwo countaction of upon promiseIn an assumpsit
the twojoined counts madethe two be with upon bypromisesmayby only,

deceased.defendants and a third person

Assumpsit. three first counts founded uponThe were
to have been made the defendantsby joint-promises alleged

S. Them,with deceased. The fourth countone Williamly
to have thea been made de-allegedwas promiseupon by

alone. The demurred to thefendants defendants declara-
tion, and the in demurrer.plaintiff joined

Mason, contended,forThom and the defendants, that
fourth count was of a nature tothe not be with thejoined

other counts in the and 6 D.declaration, cited E.they 4'
et363, a. vs. 611,Mure a.—6Spalding et ditto Gordon vs.

347,Austin.—6 ditto Mass.vs. Newman.—6Jennings Rep.
444, vs. et a.—5Meagher Batchelder ditto 196.—3 Es. Rep.
76, Chandler vs. kesPar et a.—5 ditto vs.47, Fre-Jaffray
bair et a.

Porter, thefor plaintiff.
If isC. J. there in this case a misjoihderRichardson,

counts,of the whichfor the counsel of theconsequences
defendants contend, follow. Themust declaration must be

insufficienteven on a 1 Hen.adjudged demurrer.general
108,Black. vs.Rose Bowler.­—­2 424,Bos. Pull. Brigdon&

D.vs. Parkes a.­—­4et E. 347, vs. Newman.Jennings&
But we have examined this withoutcaseattentively being

toable reason, severalany good the countsconjecture why
n the declaration should not be said,It has beenjoined.


