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Yo«ng note,the after itof hasparttoas a defence anyusury
withoutof an innocent endorsee no-theinto handsBerkley. passed

**~v~**-' beof thattherefore opinion,aretice. We there
on the verdict.Judgment

C. CHURCHILL.J­ABEZ KELLOGG DAVIDvs.

against onbe for him exe-cannot a sheriff takenmaintained bypropertyRepelvin
judgmentthe thefrom of debtor.cution possession

mare,was for and harness.This areplevin waggon
the courtto the ofThe cause was submitted decision upon

facts.the following
adefendant, of the sheriff of thisThe being deputy county,

favor of Bellowshis an execution in onein handsand having
the mentioned thetook articles in plain-Isaac Morey,against

of virtue of the saidwrit from thetiff’s possession Morey,by
be ofcourtthat if the shouldexecution; and it was agreed,

action,could not under these circumstancesthat theopinion
should nonsuit.maintained, becomebe the plaintiff

for thecounsel plaintiff.Phelps,
for the defendant.Bell,

at was ex­law,J. common replevinThoughWoodbury,

for to all cases of a tortouscases of distress renttended from
underof such takenyetpersonal property; property,iftaking

an to thelaw,of was deemedalways exception gen­process
on Dist. 161.­—­2 Stra. 1184.­—­144,eral Gilbertprinciple.

Barnard,s 110.­—­Willies 672 and note.­—­1 Scho.Rep. & Lef.
al. Stubbs.Mass. 304.­—­5 et327.­—­3 ditto 285. vs.Rep. Isley

le­tortous,a not because aSuch was consideredtaking by
and or aofficer virtue of agal precept probablyby legal ;#

so intoreason the when taken wentwas,better that property
of law, to the ownerthe eventual realthe indemnitycustody

“a ex-­was not and thepermitting replevin,endangered, by
of allthe writ oí beedition in casesmight delay-faciasfieri

John,. «(1)15 eluded.’Yl)ed or \ /403.Rep.
(2)14John oS. isand vs. itIn Betton(2) Gardner Campbell(­3)Thompson vs.
(3) 15 John. 401. remar]iecp will lie forthat taken on exe*replevin property
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debtor andthenotwho was judgmentcution, a personby Ke^°®
Churchill,when seized. Butof the propertywho had actual possession

lawor commonon princi-a statutereststhis uponwhether
280, a similarin 5 Mass.stated; Rep.is not thoughpies,

Iton statute.to foundedbe expresstherepractice appears
as thethatlaw upon point,to settle the hereis unnecessary

actualthewas taken from pos-the casem presentproperty
circumstances,suchUnderof the debtor.session judgment

evenof the propertythis defendant could reclaim possession
aofficer, precept.it under subsequentanother seizingagainst

vs.465,15 GordonMass. Rep. Jenny.
nonsuit.Plaintiff'

WILLIAMNEELSON vs. CALEB SANBORNE.
gives B. noteA. a of hand, and afterwards signedC. an agreement on the back of“ guaranteethe note as I the Offollows, within,thepayment contents of the“ B.,tonote the one half sixwithin and themonths, other half within twelve‘‘months;” it was held, this "wasathat sufficient of agreementmemorandum the

within the ofstatute frauds.

Assumpsit. B. Stevensand M. Hall thegave aplaintiff
“note of hand in the words :following 28,Ryegate,August

1818. value received,For we the subscribers andjointly
toseverally promise Williampay Neelson, of Ryegate,

dollars theseventy-eight by first of Marchday next.” And
the defendant ansigned agreement on the back of the note,

“as follows : Barnet, 26, 1819. IAug. theguarantee pay-
ment of the contents of the wdthin note to William Neelson,
the one half wdthin six months, and the other half within
twelve months.” And this theupon action was founded.

The cause was tried here theupon general issue, at May
term, 1821, when the court ofbeing asthatopinion this was
a contract to debtthe of another,pay not theonly promise,
but the consideration also whichupon the waspromise
founded, must be in writing; directed the that no ac-jury
tion could be maintained theupon nopromise, consideration

thebeing expressed in memorandum of the contract, and
the returned ajury verdict for the defendant.


