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so much * money had and received,” ¢ goods sold and de-
“livered,” or f dabor performed.”

These considerations, notwithstanding the earnest desire
we feel to-support all amicable adjustments of controversy,
have convinced wus, that the submission in this case is too
uncertainto be made the foundation of a judgment,

Judgment reversed.
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HATEVIL K. STANTON vs. JOHN STANTON.

A. was'sued upon a note of handand pleaded the statute of limitations. Tt was
proved that he made the note; and that the same had been presented to him withs
in six years, when he said, “that he did not recollect giving the note, but if he
“did, he.wonld pay it, its being outlawed should make no odds ¥ this was held
wfﬁcxentto take the case out of the statute,

AssumpsiT upon a note, dated December 22, 1809, for
$25 39, payable to the plaintiff on demand w1th interest.
The defendant pleaded in bar, that he did not promise with-
in six years, &c. The plaintiff replied, that the defendant
did promise within six years, &cc.

The cause was tried here at September term, 1821, when
the phmtsz introduced a witness, who testified, that “ some-
“time in June, 1820, he saw the defendant, and shewed him
“the note, when the defendant said, that he did not recol-
“ lect giving such a note, but if he did, he would pay it; ; its
“ heing outlawed should make no odds.”

. The plaintiff then produced a witness, who testified “that
« he had freozzemly seen the defendant write, knew his hand
* writing well, and had no doubt the note in question was
“ slgned by hxm »

The court, bung of opmion, that the evidence, if believ-
ad, was msufﬁcxent to maintain the issue on the part of the
plaintiff, directed the j jury accordingly, who returned a ver-
dict for the defendant,

Samyer, for the plaintiff, moved the court to grant a new

trial, on the ground of a misdirection to the jury, and the-

cause was continued to this term, when the opinion of the
court was delivered by
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« Ricnarpsox, C. J. In the 82d year of Charles 1L, the
court of King’s bench held, that a promise to pay took a case
out of the statute of limitations ; but that a simple acknowl-
edgment of the debt did not.(1) But in the 10th year of
William HI. it was held, that although an acknowledgment
of the debt was not in itself a promise, yet it was evidence
of a promise to be left to a jury. 1 Ld. Ray. 421, Hyleing
vss Hastings,—Carthew 470, S. C.wComyn s Rep. 54, 8. C.
Had courts constantly adverted to this distinction, there
would have been much less confusion in the books on this
%ubject than is at present to be found. The better opinion
is at this day, thata simple acknowledgment of the debt
does not take a case out of the statute ; but such acknowl-
edgment is evidence from wh;cb a_ jury may, if there be
nothing to rebut it, presume a promise to pay, which will
take the case out of the statute.  But if Lhe defendant when
he admits the debt, declares that he does mot intend o pay,
or that he intends to avail himself of the statute, the pre-
sumptxon of a promise to pay, resulting from the admission
of the debt, is rebutted by the express declarations of the
defendant, and a jury would not be at liberty to presume a
promise against such declarations. 15 John. 511, Sands vs.
Gilston.—13 ditlo 288, 510.—5 Binn. 573, Jones vs. Moose.
—11 John. 146, Danferih vs. Culver.— 10 ditto 35, Dean vs.
Pitts.—8 ditto 407, Bush _vs. Barngvd.——4 Es. N. P, cases,
36, Davis vs. Smith,—4 ‘J&?m. 461, Sluby vs. Champlini—4
East 599, Bryan vs. Horseman—2 D. & FE. 760, Llayd z5e
Mound.—8 Mass. Rep, 133, Bazter vs. Penniman. .. :

in the present case, the direction of the court to the jury-
was clearly wrong. There was an express promise by the
defendant to pay, il he made the note. - And we are all of
epinion that there must he

A new trigl granied,




