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JONATHAN vs. WILLIAMLEIGHTON PERKINS.
Where A. land to B. with of B. thea covenant and conveysconveys warranty,

o£A,'s covenant,sanie.land to C. with a of i«covenant release C.warranty,a by
A,hi of covenant,law a B.'srelease and such release makes a wit-competent,

V, broughtness for writ ofin a the latter to recover the land.entry, by

This was a writ of count-in which the demandantentry,
ed Dover,his own inseisin of one acre of land inupon
this and a disseisin the tenant.county, upon by

The cause was tried 1821,here at term, uponFebruary
the It Tuttle,issue. was that one Tobiasgeneral admitted

seized of the demanded on the 23d ofbeing premises, day
1816, made andJanuary, form,executed a deed in common

to the sameconvey Tuttle,one in fee,to Thomaspremises
with that Tuttle,onThomas thewarranty,and 19th April,1816,

deedby executed, the demandedduly conveyed premises,
to demandant,the with It was also admitted thatwarranty.
the tenant, sued Tuttle,out a writ Tobiashaving against
caused the to be attached,demanded virtue ofpremises by
the same writ, on the 1816,6th and after-April, having

Tuttle,wards obtained a Tobias causedjudgment hisagainst
execution beto extended the demandedupon premises.

The demandant called Tobias Tuttle as toa witness prove
the consideration of the said Tobiasfrom toconveyance,
Thomas TheTuttle. tenant’s counsel that Tobiasobjected
was in suit,interested the event theof becahse easein the
tenant he would liablebe to the demandant,prevailed, on
bis ofcovenant the demandantwarranty, whereupon made
and aexecuted release of the covenant of in thewarranty,
deed made toTobias ThomasTuttle. The tenant’s coun-by
sel still that a- ofrelease the thecovenant de-objected by
mandant, ;not make adid Tobias witness butcompetent he
was court,admitted the theand returned aby jury having
verdict in of demandant,favor the the tenant moved the
court to a new thetrial, on that TobiasTuttlegrant ground

anwas incompetent witness.
Masm,and for demandant.Crosby the

C. Woodman Bartlett,and I. for the tenant.Hodgdon,
Richardson, C. J. It is means certain,no that Tobiasby

aTattle was not in case,witness this even if thecompetent
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did not hfeSbarthedemandant dischargeof therelease
For, if ten-tohis deed Thomas. thealthoughincovenant

suit, be liable to thethis hein demandantant succeed may
hand,on the if the demandantcovenant; otheryet,in his

revive;will so thattenant’s debt Tobiasagainstprevail/the
¡witnessof the was equalthat theappears, liabilityfor aught

has notBut as the demandant relied uponeither way.
theto the we have consideredanswerthis as an objection,

release.of theeffect
doubt, asdemandant,a theis no that recovery byThere

theofTobias,on the covenantThomas,of againstassignee
satisfaction, a to of cove­would be bar an actionandlatter,

ofon covenantdemandant theagainstthenant by Thomas^
theSo too a demandantrecovery by againstThomas.

andlatter,of the satisfaction wouldthe covenantinThomas,
the on thedemandant Tobiasto an action bya againstbe bar

of awe are thatTobias. And releaseopinionofcovenant
Tobias,the deed of isthe covenant inofthe demandantby

satisfaction, is inand aa and law re­to recoveryequivalent
ofcovenant in theof the warrantydemandantthelease by

effect, is not a releaseit has this itIf notof Thomas.deed
For thein case de-­of Tobias.the deedincovenanttheof

the deed ofthe covenant insuit, iffails in thismandant
recover ofthe demandantreleased, maybe notThomas

overbe entitled torecoverwillwhocovenant,on hisThomas
tocases which seemare adjudgedThereTobias.against

630,Bos. Pull.decision. 1this &to warrantfullyus
vs.62, Darky.—7ditto Englishnotes­.­ —2Wardvs. &Cheetham

.—­1­ 4206­Sawtell—2Levintz­Niles vs.444,Mass. Rep.­
Root,vs.60, Jacksonditto89, Sanger­Kane vs.Johnson .­ -18

beAnd there must
on theverdict.Judgment


