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poses on the land. Coke Litt. 53.——Cro. Chcwles 593,11
Smith.  Coke’s Rep. 82, Bowle’s case. : :

1 suitable wood for the fire or for repairs does not grow
upon the land, it is, inithe same way, the misfortune of the
tenant, as if suitable grass or grain for his use did.not grow
upon it. - And he can no more be warranted to cut wood of
oue deseription and exchange it for wood of another de-
scription, than to cut and exchange it for corn and hay. But
to.-permit the-latter would be a gross departure from origin-
al principles, and prove altogether ruinous to-many ‘estates.

~Another conclusive reason against any sale or exchange
of trees by a tenant for any purpose, is to be found in the
principle, that the title of the trees, where they may be cut,
still in all-cases remains in the réversicner. 1} Coke 8%
1 Cruise 62, t. 3, 5. 15, 18.—7 John. 236, Spenger,J.» The
tenant is only empowered to cut and use them for specific
purposes ; but in no case to seil: them. - Indeed, a sale by
him is a nullity ; because he owns only a qualified use.
Whether the trees; thenyin the present casewerd opwerenot
suitable for ship-timber, is, under these views, immaterial.

What ought to be deemed timber trees in this country,
and whether they ever can be cut for agriculiural purposes
as well as for building, are questions of some difficulty,
(7 Bac. Abi-253, iitle “ Waste,” Co—=T John. 233, Jackson vs.
Brownson,) and need not be now considered. :

Judgment on the verdict.

wih GO btes

NATHAN B. FOLSOM vs. JOSEPH CHESLEY.

A mere seizure of property os an execution does not divest the title of the judg-
ment debtor.

After such a seizure, if the officer sell and retirn the proceeds of the property on
a different and subsequent execation, it isno bar or satisfaotion to the firstex-

ecution.

For any wrong thus sustained by the debtor-or creditor; a remedy exists against
the officer ; but that remedy, when resorted to by the creditor, is only colmteml
to his original claim against the debtor.

Tars was debt upon a judgment, rendered in the state of
Massachusetts. The defendant pleaded null teil record and
payment.
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At the trial here in- September, A. D. 1821, the plaintiff
produced a record corresponding with the declaration. -

On the other hand, the defendant proved, that his proper-
ty was attached, in sufficient quartity to satisfy the plaintifi’s
claim, by the officer whe served the original writ on which
the judgment now in suit was rendered ; that it remained in
his custody till he received the execution; and that said
property had since been sold by said officer on this or other
claims against the debtor, but had improperly been first
applied in discharge of those other claims.

The court directed the jury, that this evidence was not
competent to prove payment; and a verdict was found for
the plaintiff, subject to the opinion of the court upen the
question, whether the said testimony was competent to.prove
a2 payment.

Farrar, for the plaintiffe

Ich. Bartlett, for the defendant.

Woopsuny,J. As the officer has returned, that he sold
the debtor’s property on other execuiions against him, we
must presume the return true, until proved to be false.

The whole extent of the case will then be, that by an ex-
ecutien on the judgment now in suit, sufficient property of
the defendant to satisfly it has been seized, or was in pos-
session of the officer 5 but afterwards was sold and endersed
on other claims against tie defendant. It is contended; that
this amounts to a payment of the plaintiff’s debt, and the
following authorities give some countenance to the position.
4 Mass. Bep. 4031 Mod. 80, Wilbraham vs. Snowe—1
Salk. 323.

But on principle, such an inference would be highly un-
justy because the plaintiff would then be paid without the
receipt, in the end, of either ‘money or property ; and the
debtor would be discharged onthis claim without the pay-
ment of either money or property. Hisproperty seized has
been sold and applied to other honest debts, and his only
injury by such a course has been a change in the orderof
payment, the whole damage from which he may be entitled
to recover of the officer. 7 Mass. Rep. 508, Blake vs, Shaw.
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Folsom The redress he now seeks from the plaintiff, by making
Chesley.  him lose his debt, or at the least by making the officer lose
o~ it, and the same property of the debtor pay two debts at
once, would be altogether dispropertionate to the injury,

and would operate with great inequality in different cases.

Another objection to this position of the defendant is,
that the plaintiff’s debt, if paid at all, must be paid by the
seizure ; because every thing done after the seizure has been
done on other precepts. Buta mere seizure, (and that is
more than here happened in one view of this case) cannot in
any sense be a payment or discharge of the execution ; be-
cause the general title of the property still remains in the
judgment debtor, and it would be absurd to hold, that he
still retained the title of the property after paying the debt
with it.  Warren vs. Churchill, Grof. Nov. 1820.—2 Equ.
Ca. Ab. 381.—12 John. Rep. 403.—8 ditto 520.—16 East
274.~1 Brod. & Bing. 370, Swain vs. Morland.—Parker
1127 Mass. Rep. 506.—9 diite 105.

Indeed, some authorities have gone so far as to hold, that
the judgment is not discharged by a sale of the property on
the execution, but that there must be an actual application
of the proceeds in satisfaction of it. 2 Show. 394, Dyke vs.
Mercer—=Cro. Ch. 75, Whiteacres vs. Hawkimson.

The cases are numerous, in which officers, with different
precepts in their hands against the same person, have given
priority to the wrong precepts ; but it never has been ap-
prehended that the precepts improperly postponed thereby

became paid or discharged. 4 East 538.—18 John. Rep.
367.—2 Bac. Ab. © Execution,” D. 721.—Salk. 320.—1 Ld.
Ray. 251.~5 Mod. 176.—6 ditto 292.—12 ditto 126,—Com.
Rep. 85.—1 D. & E. 729,12 Joln. 162, Sundford ve. Roosa.

1t is sufficient for the present case to say, that till a sale
of the property on a particular precept, the precept or judg-
ment can in no sense be deemed satisfied.  Till then it can-
not be said of that precept; there is * execution done,” ‘or
« execution executed.” 1 Barn. & Ald. 157, Lear vs. Ed-
wardse—Com. Dic % Pleader.”—2 W. 36,~Cro, Ch. 328,
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Though the plaintiff might have sustained an action
against the officer for postponing his execution ; yét that
circumstance, as in case of an escape without the creditor’s
consent, is no bar to debt on the judgment, or to a new ex-
ecution against the debtor.(1) But had he sued the officer,
it would have been for a false return of nulle bona on his
execution ; whereas on the hypothesis of the defendant,
that this judgment has been paid, the suit would be for the
money had and received in payment. 4 East 523, Payne
vs. Drew.—16 ditto 266, Thursion vs. Mills.—1 Brod. &
Bing. 370,—3 Camp, N. P. 347,

We, therefore, think the plaintiff is entitled to judgment.

The court being about to enter judgment on the verdict, the counsel for the
defendant apprehended, that, after a full trial, the. jury would be satisfied, thatthe
execution of the plaintiff was not only levied on the property of the debtor, but
that the property was sold under that execation. Whereupon the verdict was set
aside by consent, and on trial at the same term another verdict found for the plain-
iff, and judgment entered accordingly.

= G e

GEORGE LANG vs. JAMES WHIDDEN.

f an idiot be under guardianship, a suit may be instituted by the guardianin the
name of his ward, without any mention-of the guardian; and the-suit will’ be
sustained, wnless advantage be taken of the defect before pleading the general
issue. In such a case, the idiot, by his guardian, may prove, that a deed, pur-
porting to be executed by him, was signed at'a time when his faculties were so
feeble as te unfit him for the tramsaction of business; in this way ke may stultify
himself and avoid his deed. : :

The form of suing and defending, when the parties are idiots,

Tris was a writ of entry, in which the demandant count-
ed upon his own seisin of certain parcels of land in Green-
land, and upon a disseisin by the tenant.

- At the trial here, February term, 1821, under the general
issue, the demandant, by his guardian, J. Berry, offered evi-
dence, that in' A.D. 1796, the demandant owned .and occu-
pied the premises in dispute. 'The tenant then produced a
deed of the premises to himself from the demandant; the
validity of which was contested by the demandant on the
ground that at the time it was signed, the demandant was non:
compos mentis. 'The tenant objected to the competency of
such evidence to avoid the deed, and also insisted, that this
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