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JONATHAN SMITH vs. SAMUELCHAMBERLAIN.
state, subscribingis not to in that the wit-It essential the thisof a deedvalidity

nesses he to at the time when theirits executioncompetent they putprove
to it witnesses.names as

was a writ anThis of to foreclose equityentry, brought
atof a tried here Sep-and wasuponredemption mortgage,
verdictissue, when aterm, 1820,tember theupon general

theofwas demandant,taken for the to the opinionsubject
:court the caseupon following

onthe demandedGilman, premises,seized ofBilly being
date,20th 1818,the of that purportingmade a deedApril,

demandant, fee andto the into the sameconvey premises
hand,the of a of datedto secure notein mortgage, payjnent
Gilman, for1818, made20th the saidthe same byApril,

months,six with interest.to said Smithinand$450, payable
;to the deed but onewitnesseswere two subscribingThere

deed,of theexecutioncalled to thethem,of when prove
helddeed, hesaidof the ofat the timestated, makingthat

whichGilman, the due onamountsaid Billya note against
ofin and made partwas included61, sum101 whichwas f,
tosaid note from Gilmanincluded insum ofthe said $450,

The■witness.an incompetentasSmith, and was rejected
thatcalled, and testifyingwitness beingother subscribing

itdelivered, wasand objected,the executeddeedhe saw
ivasto the because theretodeed not jury,that the goought

;to its execution andwitness deliveryone competentonly
to be to thedeed readthe jury.but the court permitted

in his own favorshewed aThe thentenant judgment
execution extendedGilman, and ansaid dulyBillyagainst

21st 1818,on thethe demanded September,premises,upon
to demandant.theto the said mortgagesubject

forTilton, the demandant.
Sullivan, for the tenant.

10, 1791,statute oftheC. J. FebruaryByRichardson,
“ all deeds or otherenacted, thatit is conveyancessec. 4,(1)1 is h “ thistenements,191. or hereditaments inlands,Laws of lyingany

“ same,the thestate, and sealed by party grantingsigned
“ thereunto, and signedand lawful authorityhaving good
u witnesses, suchbyortwo and acknowledgedmoreby
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s““ül« re-ot the andpeace,abefore justiceorgrantor grantors
chambo,■■“ detds, in theofthein countyregistrycorded at length

“ the samebe valid tolands, lie, shall passsuch fee.where
“ or in whatever.”other lawactwithout ceremonyany

statute, in courtdecided thisin the it wasthis clauseUpon
wasof two witnessesthat theseveral signatureago,years

real andestate,the of a deed toessential to passvalidity
a one witness.that deed only bynothing passed by signed

notIt that a deed must becontended,is now only signed by
two but that must bewitnesses, witnesses atcompetentthey
the time their theto deed. Itsignatures has beenputthey

that we to the sameurged, ought put construction thisupon
wills,act, which has been the ofput statute it is nowupon

settled,well that the witnesses to a willsubscribing must be
witnesses to itscompetent execution at the time ofprove

1their attestation. N. H. Lazos 1198.—­ Ld. 505.­Ray.
90,n’s .—­1­ 294.—Carthew­ 514­Rep. 277,Mod. Hilliard—Comy­

1253,vs. Jennings.­ Strange W.vs.Ansley Dowsing.­—­2 —­1
org­Bl. S. C.­—­1 414,Burr. Windhamvs. Chilwynd.—18. ­ M­

228,251, Mass.Essays vs.Rep. Amory27­9.-5an’s
376­—­3Fellows.—Phil.Ev. Cranch 140.

the theBut cases statute ofupon wills do not Thatapply.
“statute credible”requiresexpressly ;witnesses and we ap­

that the decisionsprehend which have settledfinally the
construction of that statute rest theupon force of the word
“ credible,” as an intentionindicating of the tolegislature

witnesses torequire thecompetent prove execution of wills
“in ofa court Thejustice. termsimple witness” imports

more than anothing whoperson saw a transaction; but
credible notwitness aimportsonly person who saw, but
who is to whatcompetent he sawtestify in a court of justice.
There are ininstances our statutes in which the term witness

1 “is used in the sense of witness.competent Thus in the act
“ for the punishment of certain itcrimes,”(1) is enacted, (1) N Ht
“that if orany person persons, Tawsaio.owing allegiance to this
“ state, shall war, &e., andlevy shall be thereof convicted,
“ &c. on the of twotestimony witnesses, such&c., person or
“ shall bepersons ofadjudged guilty treason,” &c. Here,
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“Smith the understood,term must bewitnesses,”by necessarilyvs>
Chamberlain. the in which it is witnesses.used,from connexion competent

consideration,theIn the clause of statute now under there
which indicates an tonothingis intention thein legislature

that to towitnesses a deed should berequire, competent
at the time it witnesses.its execution assubscribetheyprove

loss to two wit-have been much at aWe conjecture why
were in instance the statute.this required Surelynesses by

theintended to be roundnot a forplacedwerethey grantor
Thethat are around testator.they placedsame reasons

is, that it was renderintended toconjecturemost plausible
more the-of the instrument certain. If this werethe proof

“reason to wit-is that the wordthere supposegoodobject,
“ was, instance,in this used ofin the sensesimplenesses”

A at theof the transaction. witness competentspectators
a wit-hour, become andin one incompetenttime, might, 5

hour,time,at the in one becomemight,ness incompetent
be thisthat could done with view theAll bycompetent.

that deeds should into be executedwas require,legislature
or more who theirof two shouldpersons, putthe presence

It would have been idlewitnesses.the deeds astonames
thethe deed depend uponof competen-the validityto make

when wanteda could not beat time theywitnessestheofcy
the deed. We therefore ofof areexecutiontheto prove
to a deed need not bewitnesses competentthat theopinion,

at the time subscribeits executionto theywitnesses prove
there must bewitnesses; and thatthe asdeed

theJudgment plaintifflfor

MILTIMORE.JOHNBROWN vs.NATHANIEL
and not ■ bar.in abatementpleais in this aNontenure state

nontenuretenantThe pleadedwas a writ ofThis entry.
the demandantpleaof To thisthe action.in barspecial

in demurrer.thedemurred, and tenant joined
14 Mass.Goodwin,Clark vs.tenant, citedThom, for the

Pres-439,Mass.note44, Rep.4.—13239.—2 Saund.Rep.
cott Hutchinson.vs.


