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BrownParkerdemandant,. vs.for citedFrench, Murphy,the vs.
216,-Booth Miltimore.Swan, 11 ditto 28.12 485.—Keith vs.Mass. Rep.

225, 381, 404, 539.—Rastall's Entries
the If in this state as in allcourt. Massachusetts pleasBy

thein abatement must law be filed on first oftheby day
entered,isterm, which the action we shouldat probably

the of thebe induced to follow decisions courts of state,that
to be in bar.nontenure But inand this statepermit pleaded

be filed our rules ofin abatement practicemay bypleas any
; so that tenants interm realthe first actionstime during

counsel, andtime to instruct availhave themselves ofample
abatement, ifin see fit.of nontenure On thetheya plea
be not in fact tenantif the tenant ofhand, the freehold,other

behe should tothat disclose thatcompelledit is cir-proper
term, and not bethe first topermittedatcumstance pro-

bewhich can settled.suit, in Wea arenothingtract there-
that there is no reason we shouldof whyfore de-opinion,

of lawrules the common on thisthefrom andsubject,part
bethis case mustinthe insufficient.adjudgedthat plea

theJudgment demandant.for

THRASHERvs. HAINES,JACOB DAVID jun.
haying respectingaB. certain accounts them,between agreedcontroversyA. and

to arbitrators;the same C. before therefer arbitratorsto at theappeared hear-
agent,B.’s and assisted in case.ing managingas the The arbitrators made a

A., judgmentin favor of who a the sameprocured upon suedreport, outreport
execution, and caused the execution to be extendedan land which B.upon had

brought againstC, and thento a writ of C. to recover the :entry landconveyed
C.held, that was judgmentnotwas the to shewit thatestopped by there was
B. A.nothing from todue

ofwas writ inThis a which Thrasherentry, demanded a
Deerfield, in thisin andfarm counted hiscounty, ownupon

seisin within and a disseisintwenty years, upon theby
tenant.

The cause was tried here at term,February 1820, upon
issue.the general

admitted,It was that one Jonathan Eastman was once
theseized of demanded premises. The demandant shewed

the ofrecord a in hisjudgment favor the said East-against
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interm, 1813,Decembercourtthis atthan, rendered bj
lorof refereesaCheshire,the reportof uponcounty

¿1478 exe-of anthecosts,18 and83 anddebt, copy$125
uponextendedsaid andcution, dulyissued upon judgment,

•1814.inpremises February,demandedthe
him, datedtowas a deed from Eastmantitletenant’sThe

of thethehe that consideration; and23, 1811 proved,July
Eastman, withtoHaimsa bondwas given byconveyance

condition, wifehisEmtman andHaims should naainiáinthat
lives.their naturalduring

shew, theevidence to thatintroduceddemandantThe
to Haines andEastman was fraudulentfromconveyancé

and to;creditors Haims offered prove,as respectedvoid
of the the demandantthat, the lime againstat recovery by

had debtEastman, not in factThrasher any subsisting
But the thatEastman. demandant Hainesprovingagainst

thethe of Eastman beforeasandwas acting agentpresent,
evidence offeredCourt the Hainesreferees, 'the rejected by

the aand returned verdictthe juryto judgment,impeach
demandant.for the

trial, onto a newthe courtmoved grantcounselHaines'
to have beenevidencethe rejected oughtthatthe ground,

admitted.
Mason, for tenant.theCults, andSmith

Bartkii, for the demándánt.andSullivan
theis no doubt thatThereJ. judgmentRichardson, C.

be con­recovered Eastman wouldThrasher againstwhich
the topartiesof a debt in suit betweenevidence anyclusive

Lewis.­-­ 3 East157,223.­—­3Ev. John. Smith vs.Phil.it.
Morewood.348, vs.Outram

that ■ is not con­Clear,is inIt general judgmentequally
of whoseevidence interestclusive a debt against strangers,

165,it. Alexanderbe affected 1 Mass. Rep. vs.bymay
89,ditto vs. Hosmer.­—­6 ditto Pierce242,Gould.­—­11 Young

vs. Jackson.
a willcases where be ev-there areBut judgment plenary

Thus,to it.evendebt,of a whereagainst strangersidence
to a defendant in a suit foris answerablethirda person
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him, if, no­after duebe recovered againstwhat may justly
is,ato such thirdof suit person, judgmentsuchtice given

defendant, it befraud, willrecovered suchwithout against
debt,third asuch ofconclusive evidence personagainst just
John.34.9, 43­ 6—­ ­ 64 Hamilton vs. Cults.—ADall.­Rep.Mass.

517,a.­—­1 ditto Bab­158, vs. et Blasdale vs.BrighamKip
168, vs.cock.­—­7 ditto et a.BrighamKip

that itthisThese are founded upon principle,decisions
to con-be to such thirdwould unreasonable permit person

himself,in aftertest the of claim the suitthejustice against
to shew' its in suitfailed theor injusticehaving neglected,

he was to And inthe boundpersonagainst indemnify.
it that thethese cases seems notice and a refusal to defend

“is to For,action tantamount notice and a if ajudgment.
“ themade,demand be which is boundperson indemnifying
“ him,to and notice be to and he refuse to de-pay, given
“ action,the of which to beconsequencefend in the person
“ is to the demand,indemnified that isobliged pay equiva-
“ to a and thelent other fromestopsjudgment, parly say-
“ that the defendant in the first action was not bound toing
“ Buller,the inJ., vs. 3 D.money.” Scott,pay Duffield

377.E.&
us,the case now beforeIn the question is, whether Haines

circumstancesis, under the of the case, precluded from
that, Thrashershewing notwithstanding recovered judgment

afor sum ofEastmanagainst large there was factinmoney,
due, but that thenothing justly was founded alto-judgment

fraud and ?upon not,gether injustice Haineswas in the proper
ofsense the either aterms, or toparty theprivy judgment.

toHe was not bound eitherindemnify and of courseparty;
this case notdoes come within the principle of that class of
cases. lie,Is then, precluded theby fromjudgment shew-

that there was in fact noing, debt,just because hemerely
was Eastman’s ? is noThereagent case to be found in the

inbooks which it has been decided, that he ■ precluded
that ;circumstanceby and there are certainly rea-strong

hesons notshouldwhy be. He was the ofagent Eastman,
but he not havemight had any suspicion that Thrasher
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extend execution bewould obtainany might against East-
man, on land to himself;conveyed andpreviously Eastman

means,tohave furnish him the and toneglectedmight give
instructions forhim Thrasher's claim.resisting Andproper

decisive,still theis more referencewhat have beenmay
withoutinto, him,notentered butonly consulting even

We ofwill. arehis that heclearly opinion,against ought
tobeen Thrasher'sto have permitted impeach andjudgment,

to betherethat ought
trialA new granted.

HILLSBOROUGH, TERM,APRIL 1822.

SHATTUCKNATHANIEL etal.FOSTER vs.SAMUEL
ofin the anbe sued name endorsee,or cannotenter,M. F. un-tonoteA payable

be theintended toF.,M. was payee.the same whonegotiated byless
tointended be the orwas hadof that name payee, anypersonWhore no particular

regardedis to be as fictitious.name of thenote, thethe payeeininterest
action,the to the apartiesbetweenwherecase, money recoverypassedsuchIn

them,did not betweenwhen it apassand re-;countson thehad moneybemay
tonote to be made bearer.count, thealleging payableon abe hadcancovery

note, madeon a thepromissory bywas assumpsitThis
27, 1808,dated forJulywasThe notedefendants.

order, inFoster, or threeto Moses67, years,payable$1666
tobeen endorsed theon as plaintiffhavingwas declaredand

1819.inthe July,payeefey
1820,term, the of theOctoberhere, signaturethe trialAt

of itbut the endorsement toadmitted, appearedwasnote
Milford, of the name ofin Mo-abeen made personhave by

Faster.ses
Foster,Moses ofcontended, that one An-The defendants

the causeandtheto bedover, beingwas payee,intended
that the alone hadfound plaintifftheto theysubmitted jury,

loaned the for whiehandnote, moneythepossessedalways
nothatdefendants, andof persontwo the bytoit was given

interest ineverFoster had possessed anyof Mosesthe name
thisas Onintended finding,payee.or beenit, particularly

for advisement.continuedthe wascause


