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extend execution bewould obtainany might against East-
man, on land to himself;conveyed andpreviously Eastman

means,tohave furnish him the and toneglectedmight give
instructions forhim Thrasher's claim.resisting Andproper

decisive,still theis more referencewhat have beenmay
withoutinto, him,notentered butonly consulting even

We ofwill. arehis that heclearly opinion,against ought
tobeen Thrasher'sto have permitted impeach andjudgment,

to betherethat ought
trialA new granted.
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SHATTUCKNATHANIEL etal.FOSTER vs.SAMUEL
ofin the anbe sued name endorsee,or cannotenter,M. F. un-tonoteA payable

be theintended toF.,M. was payee.the same whonegotiated byless
tointended be the orwas hadof that name payee, anypersonWhore no particular

regardedis to be as fictitious.name of thenote, thethe payeeininterest
action,the to the apartiesbetweenwherecase, money recoverypassedsuchIn

them,did not betweenwhen it apassand re-;countson thehad moneybemay
tonote to be made bearer.count, thealleging payableon abe hadcancovery

note, madeon a thepromissory bywas assumpsitThis
27, 1808,dated forJulywasThe notedefendants.

order, inFoster, or threeto Moses67, years,payable$1666
tobeen endorsed theon as plaintiffhavingwas declaredand

1819.inthe July,payeefey
1820,term, the of theOctoberhere, signaturethe trialAt

of itbut the endorsement toadmitted, appearedwasnote
Milford, of the name ofin Mo-abeen made personhave by

Faster.ses
Foster,Moses ofcontended, that one An-The defendants

the causeandtheto bedover, beingwas payee,intended
that the alone hadfound plaintifftheto theysubmitted jury,

loaned the for whiehandnote, moneythepossessedalways
nothatdefendants, andof persontwo the bytoit was given

interest ineverFoster had possessed anyof Mosesthe name
thisas Onintended finding,payee.or beenit, particularly

for advisement.continuedthe wascause



1822,HILLSBOROUGH, TERM,APRIL 447

Fostercounsel,for.theParker,E. plaintiff. 'vs.
al.Shattuek etthe defendants.forShailuck,S. andK. Livermore

exhibitedWoodbury, !. this case haveThe counsel-in
verdict; but ourof the and thestatements evidencedifferent

remarks, detailedv ill be as aboveon the causepredicated
our own minutes.from

ofit crestFrom these that inithe wholeappears, though
this note ever been in it madehas the wasplaintiff, pay­yet

Foster,able to or order. Hence heMoses must claim through
name,some of that who was intended as theperson payee,

if was so intended. But the hav­particular personany jury
found, that no in of that name was in­ing person particular

as, no it;tended authorized to endorsewaspersonpayee,
because note must be theevery negotiable negotiated by

his to whom the note was madeperson (or representative)
and not a of 1the Hen.same name.personpayable, by

607.­—­4 D. 28,Bl. E. Meadvs. 92.B.Young.­& —­Chitt.
note,When a however, is made theto name ofpayable

some notperson, interest, and not intendedhaving toany
become thea in transaction, whether ofparty a person

a name is issuch or not known to exist, the bepayee may
name,fictitious.deemed The is assumed tomerely give

theform to instrument. In such case, it has been adjudged,
that a becan had onrecovery the counts, themoney by

creditor.,actual when passedmoney between the inparties
3 D.the action. 174,E. Talluck et& al. vs. Harris-1

N. 130,P.Camp, Bennettvs. Farnell.
But here one of the defendants was a andmerely surety,

had noreceived of themoney plaintiff. The only remain­
to warrantsing mode is in a count onrecovery the note as

to bearer, afterpayable that the nominalalleging payee is
fictitious. This construction of such an instrument has been
opposed someby. eminent and injurists, the codeNapoleon

asuch note is declared void ; but still it has thereceived
sanction in of theEngland ofcourts common pleas, king’s
bench and parliament. 1 Hen. 321, ;Bl. Collis vs. Emmett­
607, Gibson et al. vs. Minet.­—3 182, Vereet al. vs.D. & E.
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Bills 58.­—­Sed.; vs. G­ibson—Chitt.483,et al.­ MinetLewis
N. P. 130.1 Camp.

toconstruction,to in order pre­inclined thisWe are adopt
when foundedfrom a merenote becomingvent the nullity,

fair Such constructionand consideration.on a full jnjures
when thehold,and is no more forced than to thatnobody,

“blank,is it is as ifthe left theof samename payee thing
“ 2had the bill to bearer.”madethe defendant payable

Selw. 91, vs. Clarence.Maul. Cruchly&
the recover ofto enable to this viewBut underplaintiff
countcase, filed,must be andthe a new for that purpose,

aside,be the causeand stand for a newthe verdict set open
thethat trial facts can beOn moretrial. fully investigated

intended asto the in the bote.person actually payeeas
andjudgmenthowever, ;effected a before was enteredcompromiseThe patties, • t;--nonsuitbecamedie plaintiff

TIMOTHY vs. GAWEN RIDDLE.TOWNSEND
jointof one is no bar to an actionin favor severaljudgment and promiserA

judgment on aagainst another it- the w.as foundedunless thatpromiser, appear
discharge ofor the contract.satisfaction

such in a mere a to collect theof was factpromisers surety, delayWhere one' lost,until the is does not ex-the the overdebt from principal remedy by surety
•' ■the \onerate surety,

on a Febru-note,This was datedassumpsit promissory
It22, demand,on with was1814, 70,for interest.ary $188

andone John asRiddle,the defendant andsigned by joint
several'promisers.

itissue,in underlast,trial here theAt the April general
soleevidence, the note was for thein that givenappeared

; was in fact a mereJohn the defendantdebt of Riddle that
his;that some since that estatesaid John died yearssurety;

insolvent, werebeen commissioners ap-representedhaving
thenote;whom the exhibited this thatto plaintiffpointed,

or disallowed, and never claim-was that henote rejected
from theired an decision.appeal

afactsOn these verdict for thewas taken subjectplaintiff,
to further consideration.


