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a guarantor on a separate one.  No time for an adjustment-
with the principal was fixed by law ; no delay was given to.

him after a request by the surety for a prosecution ; no new
engagement for forbearance appears to have been entered
into between the creditor and debtor; and though the remedy
over by the defendant is now lost, yet it was not after a re-
quest to prosecute, or an engagement to forbear.(1)
Perhaps a review or new trial might disclose new and im-
portant facts ; but on the case, as now stated; there must be
Judgment on’ the verdict.
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WILLIAM HARTSHORN wus. AMOS HUBBARD.

Where it appears by wecessary implication from the terms of the condition of 2
mortgage. ¢ undesstanding of the parties must have been, that the mort-

r sheuld vemain in possession of the land, the mortgagee cannot maintain a

ds,vne: ( entry to recover the land, until the condition be broken, or waste be

Tms was a writ of entry, and was tried here at Qctober
term, 1821, and a verdict taken for the tenant, subject to the
opinion of the court upon the following case :

The tenant being seized of the demanded premises on the
8th February, 1814, conveyed the same to the demandant,
to hold in fee and in mortgage. The condition of the mort-
gage was, among other things, that the tenant, Hubbard,
should  carry on and improve the said farm in a husband-
« like manner, during the natural life of the said William
“and his present wife;” and, also, « deliver fo the said
“ William and his wife one half of all the yearly produce of
“said farm.” Hubbard has been in possession of the de-
manded premises ever since the said conveyance, afid has
done and performed every thing by him to be done and per-
formed, up to this time, according to the said condition.

By the court. It is clear, that a mortgagee may at any
time enter into the land mortgaged, or maintain a writ of en-
try against the mortgager unless restrained by contract,
1 N. H. Rep. 169, Brown vs. Cram.—~16 Mass. Rep, 39,
Coleman vs. Packard. ‘
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Hartshorn It was intimated in the case. of Brown: v»s. Cramiythat to

Hubbard  take from the mortgagee the right.of possession, there must
be.an express stipulation in the deed, that the mortgager
shall retain the possession. . But that was not a point decid-
ed. And we are of opinion, that where it appears from the
terms of the condition by necessary implication, that it must
have heen the understanding of the parties that the mort-
gager should retain possession, unless the condition be brok-
ens the mortgagee can neither enter and expel, nor main-
tain a writ of entry against the mortgager, until the condition
is broken, or some waste done.

In this case, the necessary implication is, that the tenant
was to relain possession, for he was to deliver half the pro-
duce, and carry on the farm ; and we are of opinion, that
he is entitled to

Judgment.
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ANNA YORK w»s. ZEBINA JONES.

WWhete 4. haviong leased lands to B. at an annual rent;, and before any rent be-
eame due, conveyed the reversion to €., who conveyed the same to B. ; itwas
held, that the vent passed as incident to the reversion, and became extinet.

Upon a general demurrer, it is no objection to a plea, that it amounts to the gen-
eral issue.

Tais was an action of debt. The first count was as fol-
lows: « For that the plaintiff, on the 16th July, 1817, de-
“ mised, granted, and to farm let the following tract of land,
“ with the dwelling-house and barn thereon, situate and be-
“ing in said Claremont, &c., to hold and occupy for the
“term of seven years ; in consideration whereof the said
 Jomes, by his deed dated as aforesaid, in court to be pro-
« duced, covenanted to pay to the plaintiff the sum of $40
« anpually as rent ; the first payment to be made on the
« first'day of January, 1819 ; whereby the said Jones,
« on the 1st January, 1819, at said Charlestown, became
« indebted to said Anna in the same sum, rent as aforesaid,
« for the year then ending. Yet,” &c.




