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It has also been contended in this case, that by the entry

v
Blanchardet 4; of Powars the plaintiff was disseized, and so can maintair

St

no action of -trespass until she re-entersy and it is true, that
at common law  a disseisce.could not maintain trespass. for
any act done after the disseisin, until a re-entry. Cro. Elizs
540, Holcomb vs. Rawlyns.—1 Chite. PL. 177,

But every entry and trespass upon land does not amount
to such a -disseisin. as will have this.operation. It is man-
ifest; that it must. be a disseisin by which the dissciser not
only gains possession, but acteally puts the disseisee out
of possession.. 6 John. 197, Smith vs. Burtise—1 Burr.
108, Atkins vs. Horde.

1n this case, Powars entered upeon the land, but it docs not
appear that he turned or held the plaintiff out of possession.
He probably did enough to make himself a disseiser at
the plaintiffi’s election, but did not actually disseize her.
We are therefore of opinion, that the plaintiff is entitled to

~ Judgment on the verdict.
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NATHANIEL WATTS vs. ELIJAH WELMAN.

Where A. conveyed to B. a tract of land in fee and in mortgage, and aftexwards
in consideration that €. agreed to pay and discharge the same mortgage, con-
veyed to C.a pareel of the same land, with acovenant that the parcel so.con-
veyed was fxe? of all incumbrances ; it was held, that as between 4. and . the
mottgage Was not'to be considered as an incumbrance ‘within the ‘meaning of
the covenant,

Tais was an action of covenant broken. The plaintiff
alleged inhis declaration, that the defendant, by deed dated
the 22d April, 1812, in consideration of $520, conveyed to
the plaintiff fifty acres of land in Jaffrey, in this county, to
hold to him and his heirs forever. And in and by the same
deed covenanted. with the plaintf, that the said premises
were freeiof all incumbrances, whereas in fact the same
premises were not free of all incumbrances ; but the said
Welman before that time,. on the 24th December, 1804, by
his deed of that date, had conveyed the same premises to
one Samuel Jones, in fee and in mortgage, to secure the pay+
ment of $350 to the said Jones, with interest annually, which
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wsuni of $350 and interest remained due and unpaidion the
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saild 22d April, 1812 to remove which incumbrance " the Ws}mm.

plaintiff has been compel!ed to pay $520.

The defendant pleaded in bar, that' before the making
and delivery of the said deed of ‘the 22d April, 1812, it was
agreed by and between the said Welman on the one part,
and the said Watls on the other part, that the said Welman
should sell and convey to'the said Waits the land ‘in the
deed aforesaid, of the 22d April, 1812, mentioned and de-
scribed, being partand parcel of the land conveyed to Sam~
wel Jones in fee and in mortgage, as alleged in the declara-
tion ; and that the said Watts, in consideration of the same
sale and conveyance, should, without delay, pay ‘or cause
to be paid all'monies due on or secured by the said mort-
gage, and cause the same to be forever discharged ; and the
said Welman thereatterwards, on the said 22d April, 1812, in
pursuance of said agreement, made and delivered to said
Watts the said deed of that date, and the said Watts then
and there undertook and agreed to pay the money due on
and secured by the said deed of mortgage.

‘Tothis plea there was a general demurrer and joinder in
demurrer.

J. Walker, for the plaintiff.

J. Parker, for the defendant.

Ricuaroson, C. J.  The plaintiff alleges, that the defendu
ant conveyed to him a tract of land, and covenanted with
him that it was free of all incumbrances ; and he assigns as
breach of the covenant, that theland was under a mortgage
to one 8. Jones. - The defendant admits that he made the
covenant, and that the land was under a mortgage to Jones ;
but he says that the plaintiff ought not to maintain this ac-
tion, because the land, which he the defendant conveyed to
the plaintiff, was conveyed in consideration of an agree-
ment on the part of the plaintiff to pay or cause to be paid
the money due on the said mortgage. To this the plamtlﬁ'
demurs, dnd the question is, whether Jones’ mortgage is
as between these parties, and under the circumstances of

“¢he case tobe considered as an incumbrance upon the land,




460 CHESHIRE, MAY TERM, 18%2.

Walts within the meaning of the defendant’s covenant at the tims

Welman.  of the conv’e}.fance ?- It seems to us very clear, that'it isnot
™ to be so considercd. - The moment the land was conveyed
by the defendant to the plaintiff, the debt due to Jones be-
came the debt of the plaintiff, and ought as between himand
the defendant to be considered as paid, and as no longer an -
incumbrance wpon *the land. The case is in principle the
same as If the defendant had conveyed the same parcel to
Jones with a similar covenant, in satisfaction of Jones’ debt,
and Jones had brought an action on the covenant, and set
out his mortgage as a breach of it. In the case of Fitch vs.
g;\&l" Jobn.  Baldwin,(1) the court say, ¢ it never can be permitted to 2
“ person to accept a deed with covenants of seisin, and then
¢ turn round upon his grantor and allege that his covenant
¢ is broken, for that at the time he accepied the deed, he
« himself was seized of the premises.” -~ And we are of opin-
jon, that the plaintiff in this case can never be permitted to
assign as a breach of the defendant’s covenant, a mortgage
which he himself, for an adequate consideration, had under-
taken to discharge.
Judgment for the defendant.
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ELIJAH PARKER, Petitioner, vs. ZADOCK NIMS et a.

A. died seized in fee of land, which had descended to him from his father, leaving
uneles and-aunts ou his father’s and on his mothers’s side, who were the next of
kin, and also children of a deceased aunt.—It was held that the land descended
in equal shares to-the uncles and aunts on both sides, but nothing descended to
the children of the deceased aunt.

Trwis was a petition for partition of certain real estate, in
which the petitioner alleged that he was seized of two eighth
parts of the land as tenant in common with Zadock Nims
and others, and prayed partition.

‘"The case was submitted to the decision of the court upon
the following facts. One David Nims, being scized of the
land mentioned in the petition, conveyed the same to his son

" Alpheus Nims, upon whose death the same descended to his
son_ George Nims, who entered and became seized as the
law requires, and remained seized until the year 1818,when




