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¡aWendell case, thethatthis by entrybeen contendedft has also

candisseized, so maintainwas andeta. theof Powars plaintiffBlanchard

true,it is thatre-enters; andsheuntilof trespassactionno
formaintain trespassdisseisee could notalawat common

Eliz.disseisin, until a Cro.the re-entry.afterdoneactany
7­­ .540, 17­Rawlyns.—1vs.Holcomb Chitt.Pl.

amountland does notand trespass uponBut every entry
It man­have this isas will operation.such a disseisinto

nota disseisin which the disseisorbeifest, byit mustthat
the outbat disseiseeputsactuallypossession,only gains

Burr,197, Smith vs. Burtis.­—­16 John.of possession.
Horde.vs.Atkins108,

case, land,enteredPowars the but itthis does notuponIn
or held thehe outthat turned ofplaintiff possession.appear

did to amake himself disseiserenough atprobablyHe
butelection, did notthe disseizeactually heivplaintiff’s

that theof isare therefore toopinion, plaintiffWe entitled
verdict,.on theJudgment

WATTS vs. ELIJAHNATHANIEL WELMAN.

mortgage,of inB. a tract land fee andA. to in and afterward»conveyedWhere
agreed dischargethat O to and mortgage,the sameconsideration payin con-

land, ato C. a of the same with that thecovenant so con-parcel parcelveyed
held,;was free of all it was that A.incumbrances as between and C. theveyed

mortgage as meaningwas not to be considered an incumbrance within the of
covenant.the

ofan action covenant broken. TheThis was plaintiff
declaration, that defendant,in his the deed datedalleged by

in1812,22dthe consideration ofApril, to$520, conveyed
acres of landthe thisin in toplaintiff fifty Jaffrey, county,

him and heirs in andhold to forever. Andhis theby same
with thatdeed covenanted the the saidplaintiff, premises

incumbrances,of allfree whereaswere in fact the same
notpremises were free of all ;incumbrances but the said

Welman time, December,before that on the 24th 1804, by
date,his deed of that had the same toconveyed premises

one inJones,Samuel fee and in to secure themortgage, pay-
of to thement said Jones, with interest whichannually,$S50
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of dueSam interest and theand remained onunpaid$350 ^*tw
Welman.22d 1812 to the;said remove which incumbranceApril,

tobeenhas compelled.plaintiff pay $520.
bar, theThu defendant in that beforepleaded making

it was1812,the deed the 22dof said ofand April,delivery
the on thebetween said Welman one part,andagreed by

that the said Welmanthe otherand said Watts on the part,
theland inWatts thesell and to the saidshould convey
de-1812, andaforesaid, of 22d mentioneddeed the April,

toscribed, the land Sam-and of conveyedbeing part parcel
the declara-as inallegedin fee inuel Jones and mortgage,

Wads, sameof thetion consideration; and the inthat said
should, or causesale and without paydelay,conveyance,

the mort-to be on secured saidall monies due orpaid by
the; andand to because the same forevergage, discharged

1812, ia22dsaid the saidthereafterwards, April,Welman on
to saidand deliveredmadeof said agreement,pursuance

said Watts thendate, and theof thatdeedthe saidWatts
ondueto theand payand there undertook agreed money

the deed ofsaidsecured mortgage.and by
inthere a andTo this was demurrergeneral joinderplea

demurrer.
theWalker,J. for plaintiff.
theParker,J. for defendant.

J. The the defend-Richardson, C. thatplaintiff alleges,
tract of land,ant him a withto and covenantedconveyed

him that it was free of he asall ;incumbrances and assigns
of covenant,breach the that the land was under a mortgage
S. theto one Jones. The defendant admits that he made

covenant, ;thatand the land was a tounder Jonesmortgage
but he that the this ac-not to maintainsays plaintiff ought
tion, because the land, which tolie the defendant conveyed
the was ofplaintiff, anin consideration agree-conveyed

on the of bement the topart paidto causeorplaintiff pay
due onthe the thesaid Tomoney this plaintiffmortgage.

detours, and the iswhether Jones’question is, mortgage
these ofas between and the circumstancesparties, under

the land.uponas an incumbranceihe case consideredtobe
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Waits atthe the defendant’s covenant the tímiwithin ofmeaning

clear,Wainaan. that it isof the It seems to us notveryconveyance?
The the wasto be so considered. moment land conveyed

be­to the to Jonesdefendant the debt dueplaintiff,theby
him andthe and betweenthe debt of ascame plaintiff, ought

as anbe considered as nodefendant to andpaid, longerthe
thethe The caseland. is inincumbrance upon principle

todefendant had the sameas if the parcelsame conveyed
debt,in of Jones'1covenant, satisfactionwith a similarJones

and setcovenant,onan action thehadJones broughtant]
vs.it. of Fitcha breach of In the caseasout his mortgage

“(1)17 John. to ait never can bethe court permittedsay,Baldwin,(1)
“ thena deed with andseisin,covenants ofto acceptperson
a covenanthis and that hisround upon grantor allegeturn
“ deed, heat time he thethat thebroken, acceptedis for
“ ofof the And we areseized premises.” opin­washimself

tothisin case can never betheion, permittedthat plaintiff
covenant,of the defendant’sbreacha a mortgageasassign

under­himself, consideration,an hadfor adequatewhich he
to discharge.taken

theJudgment defendant.for

Petitioner,et a.ZADOCK NIMSPARKER, vs.ELIJAH
leavingfather,him from histoland, descendedfee of which hadA. died seized in

side, nextwho were the ofon bis mother’son his father’s anduncles and aunts
held that the land descendedwasof aunt —Itchildren a deceasedkin, and also

nothingbut tosides, descendedon bothto the uncles and auntsin sharesequal
ofthe children the deceased aunt

estate, incertain realofThis forwas a petition partition
ofseized two eighthhe wasthe•which thatpetitioner alleged

with Zadock Mimsof in commonthe land as tenantparts
others, andand partition.prayed

of the courtdecision uponThe case was tosubmitted the
Mims, seized of thefacts. beingthe One Davidfollowing

tothe same his sonmentioned inland the petition, conveyed
Kims, descended to hissamedeath thewhoseuponMpheus

seized as theMims, who becameandenteredGeorgeson
1818,whenthees, seized untiland remained yearlaw requit


