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Parkermother, sister, chil-brother, or orfather,died,he noleaving vs.
IS'ims.side,on his father’sauntsuncles andfive;dren but leaving

side, and severalhison mother’sand auntsand three uncles
Theside.father’s peti-aunt on hisdeceasedchildren aof

theand an onof auntshares anuncietioner theclaimed
■mother’s side.

im n. H.enacts,3,the court. Our statute of 1789,(1)FebruaryBy
7»Laws

intestate,theor child ofthat there are no children“where
kin,ofto the next“the shall descendinheritance equally

“ Nowho them. personthose representin andequal degree,
“ be-of collateralsto be as a representativelegaladmitted
“ , isItchildren.”of brothers’ and sisters’theyond degree

no­deceased aunt takechildren of thethat theclearvery
the ofbrothers’case. are degreein this They beyondthing

Littlewood.—1 Bowersvs.593,Pierre Williamschildren.and sisters’
clear, thethat77. It isWillsLove­ ­ lass on equally

case asmother’s side are this welland on the inauntsuncles
as those on the father’s side. Our statuteentitled to a share

substance,of in thedescents is from statutecopied, English
we toofdistributions never look the whence the (2)source;(2)and 22 and23

derived,was to who ininherit,estate determine shall except
where our statute has made thatcases circumstance material.

P. 53.­—­Lov­elasson1 Williams Wills 80. We are therefore
that petitionerof is toopinion, the entitled two-eighth parts

of the land.
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JOHN WEBBER JOHN Jun.ALDRICH,vs.

does not to back goodsAssumpsit lie recover for the of illegal-releasemoney paid
taken ofvirtue of a warrant distress.ly by

This was an of foraction 34 had andassumpsit money$4
the thereceived for useby defendant of the Theplaintiff.

cause was submitted to court,the decision of the theupon
:factsfollowing

The defendant, the the seventhbeing ofcaptain company
militia,in the thirty-second of the New-Hampshireregiment
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Webber mustered the said on the 27thcompany September, 1818.
The enrolled saidplaintiff, in andbeing duly companyAldrich. duly
warned, notdid saiddo on day;military duty whereupon
the defendant distress,issued a ofwarrant virtue ofby

the was toplaintiff’s seized,which release whichproperty
34,the thehe said sum of amount ofthe finepaid being$4

law of and ofsuchimposed duty,by upon neglect military
costs of the distress.■■

fur-1818, was aOn the said 27th theSeptember, plaintiff
“ the Ironinman,nace actually New-Hampshireemployed

furnace, then in blast.Factory company” actually
Fletcher, for theandYoung plaintiff.

Goodall, thefor defendant.
J. defend-Woodbury, It is contended on thethe ofpart

be main-that action of cannotcase,in this assumpsitant an
will dis-stated, as thisthe facts andtained objectionupon

to examineaction,of it becomes anythe unnecessarypose
other objection.

seized il­arrested, orthe has been propertybodyWhen
3is the usuallies, and remedy pursued.trespasslegally,

283.—15­ d­ 144.R.Wise Mass.331,Cranch vs. Withers.­—­13 o-
was tak­wheresustained propertyhas also beenReplevin
must been, unjustifiedbecause the altogethertaking being

(1)2 Bl. Rep. receiv­had andfor moneydeemed tortious.(l) Assumpsit
the taken has beenlie, wherelikewise propertyed might

abecause asfor prin­money; generalto third personssold
can be waived andthe tort in personal propertytakingciple

recovered from thesold,ifof the property,the proceeds
Yeaton, andvs. Auths.154,1doer. N.H.Rep. Chaunceywrong

191,Selw. 571.Maule112.­—3407.­—­1 Taunt.Willes &cited.—
is,casein the thatan action presentto suchThe objection

sold,not and mo­wasdefendanttaken thebythe property
towastherefor; merely relinquishedbut itreceivedney

cost; and theand moneythe fineonowner receivingthe
awithvoluntarily, fullwasthe plaintiff paidthus paid by

extortion, duress orfacts, withoutandof all theknowledge
lie towill notthat assumpsitIt has been adjudged,fraud.

vs.414,Lindon Hoop-Cowp.thusmoney paid,recover back
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66,Bemis.­—­1 Mass.Rep. Webber515, Potter vs. Rep.John.er­—­1
Aldrich;Taunt. Brisbane143, vs. Dacres.al. vs. Winslow.­—5etGates

for viz.decisions,these thatreasons assignedof theSome
toof action does not sufficient noticeform giveaso general

an unreasonable latitude as to theallowsdefendant;the
trial; ofat the makes the merits the causein issuepoints

actm; and leaves the faceres alias ongreatinter uncertainty
beto to this form ofwhole record —seemof the objections

case.thein case rather than presentaction any
the of thereasons,other such asBut payment money

andhimself,the with a fullby plaintiffvoluntary,being
fact, the of itof and theevery receiptknowledge bybeing

a of extortion,under claim without du­defendant right
seem to the merits offraud, action,or reach theress

to the case others,and fromdistinguish present many
are cited as 1 Barn. 128,which Ald. vs.analagous. Derby&

144,Moore.­—­5 Taunt. vs.Brisbane Dacres.
cases,in those where theThus to an officeright has been

ofan actionsettled betweenby theassumpsit claimants, the
sued for ofwas received third persons.money Th. Jones

260,126.­—­2 Mod. Arris vs. Lev. 245.­—­2 Ld.Stukely.­—­2
And such1217. was the caseRay. probably of Newdigate

1 Ld. 74.vs. Davy, Ray.
So, sustained,where has beenassumpsit when property

was seized and sold under afterwardsproceedings quashed,
,­wasthe received of thirdmoney persons. 207­ -Rep.Loft

1 E.D. 387.­—­2 Ld. 1216, vs.Ray,& Lamine Darrell.­—­Bull.
N. P. 131.

Where hasassumpsit been sustained to recover back mo­
fraud,ney bypaid extortion,usury, &c. thethough money

was received from the plaintiff himself; theyet decisions
are on theexpressly grounded hypothesis, that the parties
are not in delicto,thepari receiver takenhaving ofadvantage
the distress orpecuniary ofignorance him who 2 Str.pays.

Green,vs.Wiley Feb. 1821.915.­—­ Straf.
In the case of vs.Irving (i)Wilsonet al.(1)the 4D.&officer re­ ¾.

485ceived the withoutmoney color ofany itright, hisbeing
duty to libelmerely the if theproperty seizure was correct:
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Weife ¿nc[ was onthe back the ofjustified ground extoi-recovery
Aldrich. tion.

however, is not withoutYhe As hisremedy.plaintiff,
without thewas taken usualaway legal authority,property

ofredress an action is still to ;of himtrespassmode by open
thathe did not assent to and has insufferedtakingbecause

to the ofof it. But the thetakingconsequence money by
did He himself it and vol-defendant, assent. paidhe

of the facts, without fraudand without ignoranceuntarily
extortion.and without

benonsuit.Let theplaintiff

S. SLOAN.vs. WILLIAMAND NELSONCHAPMAN
of orif are a liketo the action, import,admissible sameTwo are not theypleas

admitted,will beNorissues, must tried different courts. theythat he bypresent
neces-denies,the unless bothwhat otherif admits they appearone expressly

of the defence.meritsto thesary
Englishpleading in from theto our courts are derived prac-as doubleThe rules

of Anne.the statutetice under

aof debtaction uponwas an judgment.This
first, ;tiel record secondly,nulpleaded,The defendant

third, a release.payment;
inall said pleasto receivingThe objectedplaintiffs

first was inconsist-that theaction, pleaon thethis ground,
beand must also triedthird pleas,the secondent with and

triable aaretwo last bywhile the jury.court,theby
theforBritton, plaintiffs.counsel

for defendant.Bell, the
tothan oneWoodbury, right plead pleato moreTheJ.

,(1) Tidd 607. ,j . •¶ ,,, eWlaw.(l)did exist at commonPi. not—ichitt. the same declaration
“41' have intro-it; andhave no statute consequentlyauthorizing

ofa adoptionIhere, bytheduced presume, gradualright
inwhich, Eng-of Anne,5thunder the 4th andthe practice

“ Withof the court.”the leaveland, the withright,confers
inwhatever, exceptleave, pleasstatute allows anythatthis

courtsButof theirfelony.and in appealsactionspenal
this.grantingthese neverexceptions, bytohave added

pro-thewhereandis athe party,leave in cases where king


