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he died, leaving no father; mother, brother, or sister;.or chil-
dren ; but leaving five uncles and aunts on his father’s side,
and three uncles and aunts on his mother’s. side, and several
children of a deceased aunt on his father’s. side. . The peti-
tioner claimed the shares of an uncle and an aunt on the
mother’s side. : :

By the court.  Our statate of February 3, 1789,(1) enacts,
that ¢ where there are no children or child of the intestate,
“the inheritance shall descend equally to the next of kin,
“in equal degree, and those who represent them. No person
“to be admitted as a legal representative of collaterals be-
“ yond the degree of brothers’ and sisters’ children.” It is
very clear that the children of the deceased aunt-take nc-
thing in this case. They are beyond the degree of brothers’
and sisters’ children. 1 Pierre Williams 593, Bowers vs. Lil-
tlewood.— Lovelass on Wills77. 1t is equally clear, that the
uncles and aunts on the mother’s side are: in this case as well
entitled to a share as those on the father’s side.. Our statate
of descents is copied, in substance, from the English statute
of distributions ;(2)and we never look to thesource whence the
estate was derived, to determine who shall inherit, except in
cases where our statute kas made that circumstance material.
1 P. Williams 53.—Lovelasson Wills 80, We are therefore
of opinion, that the petitioner is entitled to two- exghth panq
of theland.
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JOHN WI'BBER vs. JOHN" ALDRICH Jun.

Assumpsit does not lie to recover back money pald for the zelease of gonds ﬂlega%
ly taken by virtue of a warrant of dlstress .

Trs was an action of assumpalt for ‘154 34 money had and
received by the defendant for the use of the plaintiff. The
cause was: submitted to the decxswn of the court, upon the
following facts

The defendant, bemg the captam of the seventh company
in the thirty-second regiment of the New-Hampshire militia,

(H 1IN H
Laws 207.

(2) 22 and 23
Car. 2. ¢. 16
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Webber  mustered the said company on the 27th September, 1818.
A;(‘?Sg;hy_ The plaintiff, being duly enrolled in said company and duly
V™ warned, did not do military duty n said day; whereupon
the defendant issued a warrant of distress, by virtue of
which the plaintiff’s property was seized, to release which
he paid the said sum of $4 34, being the amount of the fine
by law imposed upon such neglect of military duty, and of

the costs of the distress.

On the said 27th September, 1818, the plaintiff was a fur-
nace man, actually employed in * the New-Hampshire Iron
Factory company” furnace, then actually in blast.

Young and Fletcher, for the plaintiff.

Goodall, for the defendant.

Wooprury, J. 1t is contended on the part of the defend-
ant in this case, that an action of assumpsit cannot be main-
tained upon the facts stated, and as this objection will dis-
pose of the action, it becomes unnecessary to examine any
other objection.

When the body has been arrested, or property seized il-

legally, trespass lies, and is the usual remedy pursued. 3

Cranch 331, Wise vs. Witherse—13 Mass. R. 28315 do. 144,

Replevin has also been sustained where property was tak-

en, because the taking being altogether unjustified must be

() 2Bl Rep- deemed tortious.(1) Assumpsit for money had and receiv-

%330, 3 TN
ed might likewise lie, where the property taken has been

sold to third persons for money ; because as a general prin-
ciple the tort in taking personal property can be waived and
the proceeds of the property, if sold, recovered from the
wrong doer. 1 N.H.Rep. 154, Chauncey vs. Yeaton, and Auths,
eited.—Willes 4071 Taunt. 112.—~3 Moule § Selw. 191, 571.

The objection to such an action in the present case is, that
the property taken by the defendant was not sold, and mo-
ney received therefor; but it ‘was merely relinquished to
the owner on receiving the fine and cost; and the money
thus paid by the plaintiff was paid voluntarily, with a full
knowledge of all the facts, and without extortion, duress or
fraud. It has been adjudged, that assumpsit will not lie to
recover back money thus paid. Cowp, 414, Lindon vs. Hoop-
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ero—1 John. Rep. 515, Poiter vs. Bemis.—1 Mass. Rep. 66,
Gates ¢f al. vs. Winslow.—5 Tauni. 143, Brisbane vs. Dacres.:
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Some of the reasons assigned for these decisions, viz. that ="

so general a form of action does not give sufficient notice to
the defendants allows .an . unreasonable latitude -as: to'thé
points in issue at the trial; makes the merits of the cause
res nler alias acte ; and leaves great uncertainty on the face
of the whele record—seemto be objections -to this form of
action in any case rather than the present case.

But other reasons, such as the payment of the money
being voluntary, by the plaintiff himself, and with a full
knowledge of every fact, and the receipt of it being by the
defendant under a claim of right without extortion, du-
ress.or fraud, seem to- reach the merits- of thewaction;
and to distinguish  the present case from - many -others;
which are cited as analagous. . 1 Barn. & Ald. 128, Derly ve
Moorec—>5. Taunt, 144, Brisbane vs. Duacres,

Thus in those cases, where the right to an office has been

settled by an action of assumpsit-between the claimants, the
money sued for was received of third persons. Th. Jones
126.—2 Mod. 260, Arris vs. Stukely.—2 Lev. 245.—2 Ld.
Ray. 1217, And such was probably the case ‘of Newdigate
vs. Davy, 1. Ld. Ray. 74.

So, where assumpsit has ‘been sustamed When property’
was seized and sold under proceedings afterwards quashed,
the money was received of third persons.  Loft Rep. 207.—
1 D. & E. 3872 Ld. Ray. 1216, Lamine vs. Dorvell.—Bull.

N. P, 131,
Where assumpsit has been sustained to recover back mo-

ney paid by usury, fraud, extortion, &c. though the money

was. received from the plaintiff himself ; yet the decisions

are expressly grounded on the hypothesxs, that ‘the ‘parties”

are tiotn pcm delicio, the receiver having taken advantage of

the pecuniary distress or ignorance of hxm who pays. 2 Sh.

915.— Wiley vs. Green, Stmf Feb 18210

In the case of Irving vs. Wilsonet al(1)the officer re- (1)4D & B
ceived the money. without any color of right, it being his
duty merely to libel the property if the seizure was correct :
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and the recovery back was justified on the ground of extor-
tion,

The plaintiff, however, is not without remedy. *As his
pmpex ty was taken away without Tegal authority, the usual
mode of redress by an action of trespass is stillopen to him';
because he did not assent to'that taking and has suffered in
consequence of it. ~ But to the taking of the money by the
defendant,” he did assent.  He himself paid it and vok
untarily and without ignorance of the fﬁcts, without {raud
and ‘without extortion. s

Let the plaintiff” be nonsuit.

P S

CHAPMAN AND NELSON wvs. WILLIAM 5. SLOAN,

Two pleas are not admissible to the same action, if they are of a fike Hnport, ox
present issues, that must-be tried by different courts. Nor will they be admiuted,
if one expressly admits what the other denies, unless they both appear neces-
531y to the merits of the defence.

‘The rules as to douhle pleading in our courts are derived from the English prac-
tice under the statute of Amnne.

. Tris was an action of debt upon a judgment.

'The defendant pleaded, first, nul tiel record ; secondly,
p‘%} ment ; third, a release.

The plaintiffls objected to receiving all said pleas in
this action, on the ground, that the first plea was incopsist-
ent with the second and third pleas, and must also be tried
by the court, while the two last are triable by a jury.

Britton, counsel for the plaintiffs.

Bell, for the defendant.

Woopsusy, J.  The right 1o plead more than one pie*x to
the same declaration did not exist at common law.(1) We
have no statute authorizing it ; and consequont}y have intro-
duced the right here, 1 presume, by a gradual adoption of
the pracuce undox the 4th and 5th of Anne, which, in Eng-
Jand, confers the right, © with the leave of the court.” With
this leave, that sbatute aiimw any pleas whatever, except in
penal actions and in appeals of felony. But their courls

have added, to these exceptions, by never, granting this

leave in cases where the king is a party, and wherc the pro-




