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Weife ¿nc[ was onthe back the ofjustified ground extoi-recovery
Aldrich. tion.

however, is not withoutYhe As hisremedy.plaintiff,
without thewas taken usualaway legal authority,property

ofredress an action is still to ;of himtrespassmode by open
thathe did not assent to and has insufferedtakingbecause

to the ofof it. But the thetakingconsequence money by
did He himself it and vol-defendant, assent. paidhe

of the facts, without fraudand without ignoranceuntarily
extortion.and without

benonsuit.Let theplaintiff

S. SLOAN.vs. WILLIAMAND NELSONCHAPMAN
of orif are a liketo the action, import,admissible sameTwo are not theypleas

admitted,will beNorissues, must tried different courts. theythat he bypresent
neces-denies,the unless bothwhat otherif admits they appearone expressly

of the defence.meritsto thesary
Englishpleading in from theto our courts are derived prac-as doubleThe rules

of Anne.the statutetice under

aof debtaction uponwas an judgment.This
first, ;tiel record secondly,nulpleaded,The defendant

third, a release.payment;
inall said pleasto receivingThe objectedplaintiffs

first was inconsist-that theaction, pleaon thethis ground,
beand must also triedthird pleas,the secondent with and

triable aaretwo last bywhile the jury.court,theby
theforBritton, plaintiffs.counsel

for defendant.Bell, the
tothan oneWoodbury, right plead pleato moreTheJ.

,(1) Tidd 607. ,j . •¶ ,,, eWlaw.(l)did exist at commonPi. not—ichitt. the same declaration
“41' have intro-it; andhave no statute consequentlyauthorizing

ofa adoptionIhere, bytheduced presume, gradualright
inwhich, Eng-of Anne,5thunder the 4th andthe practice

“ Withof the court.”the leaveland, the withright,confers
inwhatever, exceptleave, pleasstatute allows anythatthis

courtsButof theirfelony.and in appealsactionspenal
this.grantingthese neverexceptions, bytohave added

pro-thewhereandis athe party,leave in cases where king
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Chapmaneta.Pl. 541.—­Chitt.610.­—­1is a writ of error. Tiddseeding
Sloan.1 Mass. 230.Rep,

ina discretionhave, likewise, exercised grantingThey
tomotion pleadthecases,this leave in all so that though

all theis course, pleasdouble allowed as a matter of yet
(l) is Mas».notwill of course beoffered received.(l)

en,ourI of §■As am not aware variance between practiceany
bein case mustand theirs on this thisthe questionsubject,

ableWe have beensettled reference to their decisions.by
the fol-numerous cases on thisto extract from subject only

:rulesgenerallowing
First, not,of like or will iftwo a similar ob­pleas import

to, 222,1 Pull.be received. Bos. Shaw Ever­vs.&jected
6.72.—2­ M­ 543.­—­6ett.­—­2 ditto ass. ditto BecauseRep.

and at the same time occasion uselessareboth unnecessary,
useless trouble inrecord,on the as well as reply­prolixity

174, b.,note.­—­1 Chitt. Pl.to them. 498.­—­6 Bac.Yelv.ing
“ of twoK. 448. The suchAb. instances givenPleading,”

issue, a tantamount tothe and pleaare specialpleas general
issue.the general

received, which beSecond, two will not be mustpleas
intribunals, courts;or as indifferenttried England,by

dower, of never married and Com.the never seized.pleas
there,1157, 1207.Bl. Because the first148.­—­2 Rep.Rep.

be tried an forummust in ecclesiastical a bishop,plea by
inthe last a common law court a Butand hereby jury.(2) (2)2Wils

118.both tried a well bebeing by to­pleadedjury, they may
gether.

The reason for this second rule restsgeneral onprobably
the of ininconvenience different issues thesettling same
cause not,indifferent and distinct courts. It therefore,does

to ofthe trial different issues different inapply by persons
the same court; and trials of this kind are hap-constantly

of ofissues, some which ofterminatepening questionsin
fact, and some in of tolaw. Thequestions exceptionsonly

ourthis arise under andour statutepractice usury,upon
both ofstatute trustees of Under (3)xN.concerning H.debtors.(3)

Laws 286 174.those, fact ofthe and the or not,whether trusteeusury fact
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Chapmaneta. de-ofoath thebeto the or tried thebymay jury,

theseSloan. held, thatbeen byhasfendant; but it properlyvery
modesboththetowas not intended partyit giveprovisions

elec-anbutfact,of to settle one and the same merelytrial
mode.eithertion of

thetothatbooks,down in theit is laidThird, frequently
in ap-arewhichreceived,betwo willsame notaction pleas

1157.—2 Bl. Rep.orinconsistent contradictory.pearance
20.12 East

wouldthat suchis, pleasrulefor thisThe reason given
“ diffi­littleNo(1)5D. the& E. on record.”(1)an incongruityspread

the spiritcome withinwhat pleasinexists determiningEdwards, culty
asaccuratetest is sonoBut singlethh rule. probablyof

if oneaction,in the sametwo are inadmissiblethat pleas
bedenies. Shouldwhat the other theya knitsexmv.-ssly

what theadmitswhen onedeemed inadmissible impliedly
wouldof doubledenies, casealmost pleadingevery

u Di.K.—Com.be 5 Bac.excluded. Jib. Pleading,”
“ E. 2.Pleader”

inThus a of thein replevin, plea avowantproperty implied­
admits the but still it has been allowed with ataking,ly plea

John,(2) it is notn of non Because founded on the'ceptf.(2) necessarily
idea, theavowant took butthat al­property, merelytheShutervs!

Page- or not,he ittook the waswhether his.that, propertyleges,
limitationsstatute of bealso, the withThus, pleadedmay

itfornon thatimpliedly confesses, aassumpsit; though
existed, itonce inof action substancecause only alleges,

(3)2 cause has existed within sixthat no such So areyears.(3)Strange 289‘
of est and to thenon samethe ac­bankruptcypleas factum

“ 100,Stra.Ab. K.­—­2 871.Bac.tion. Pleading"
ait been that of tender andBut has plea an­adjudged,

toalien are not admissible theother of same ac­enemy
admits,; the firstbecause that thetion plain­expresslyplea

thecourt, while last onetiff has a standi in denieslocus it.
la 20.326,10 Shombeckvs. De Cour.—12 ditto ForEast the

that one admits what thereason,like otherpica expressly
cannot beand non bothdenies, tender topleadedassumpsit

194,4 D.sum.the or the same E.count, rathersame &



TERM,GRAFTON, MAY 1828. 467

sol-­So949..—­­ 2 Stra.M'Lellan vs. 145­Howard.—3Wils.­ ChapBijneta,
Sloan.estwith nonor diemare inadmissiblediem, advitpost factum.

est2 So to tender non905,Bl. 993. as andRep. fcaum.
are ad­5 E. non97,D. 98. But and assumpsitpayment& (1)10Eafcnote,326,re­because, 1 nonmissible ;(1) assumpsittogether presume,

theoftrial,to timelates the time of than therather alleged
contradictand notdoespromise, expresslyconsequently

beensincethat a andcause of action once existed may.have
ad­contract,in theWhen we leave actionspaid. sounding

loose.to to have beenthird rule seems veryherence this
ofandof of aFor in not guilty, justificationtrespass, pleas

2 Bl.tender of all been admittedamends have together.
cases,And, indeed,1093, Kesterton. manyMartin vs.Rep.

tort, irrecon-­in well as arecontract assounding altogether
vs.436,Str.cileable with it. Pl. 542.­—­1 Cary1 Chitt.

“ E. 2.Pleader,”Di.Jenkins.­—­Com.
Forlescue,Barnes, sup-in frequentlyOther decisions &c.

rulewhat seems under thisasandport impugnfrequently
it wouldand,;to be the true criterion on mere authority,

in all cases to this criterionbe to holdproper partieshardly
of theirthe or contradiction pleas,concerning inconsistency

the court on this should a sound discre-but exercisepoint
double,in their totion leave and withhold it wheneverplead

rule, ifthe case seems to conflict with this the of theobject
“two to be to make an use ofpleas appears thatoppressive

be under the statute. But whenev-liberty,’’which may given
bother to be material to theappear defence,pleas they may

admitted,well be 2inconsistent.though Bos.apparently &
Pull. Rice.12, Lechmerevs.

a hasWhen more than one it isparty defence, impossible
in all cases to which willanticipate theprove andstrongest;
it would tobe debar one ofoppressive them, because it might

facts,admit some inwhich the course of the other defence
are denied. The arepleas ofonly hypothetical statements
the defendant’s case, and are each of the other,independent
and to most purposes must stand or fall their own merits.by

vs. Jenness, ante.Cilley
in theThe-pleas present case militate with ofnone the

rules itpreceding unless be with themay third. But theas
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a-CtaP”®nel defect,law some radicalhavethe inrecord of mayjudgment
Kelson. themade,and or havestill a a release been pleaspayment

are admitted.all

ENOCHet a. vs. SANBORN.JOHN HUBBARD

of thewas an arrest defend-abating that it servedgood writ, bya canse aItis of
from arrest.a was statuteon when he exemptedant’s body byday

The defendantof prayedaction assumpsit.This was an
byhe arrestedwrit, because wasof the plaintiff’sjudgment

November, 1820,ofsixththeon dayvirtue thereof Monday
the which a townsame ondayBath,in beingin this county,

for the choice of electorsBath,said ofatwas holdenmeeting
the United States;of heand vice-presidentpresident

ofanthere inhabitant saidthen andbeingdefendantthe
to vote therein.entitledBath andtown of

demurred, and the defendanttheTo this plaintiffsplea
demurrer.injoined

for the plaintiffs.Paysm,
Goodall,for defendant.the

23, 1813,of JuneJ. The statute 5,C. sec.Richardson,
“ on whichthe townthat during day any meeting(l)enacts,

(1) 1N.H. “ choice of statethe andholden, officers,for countybeshall
Laws, 252. “ or electors ofto president andcongress,representatives

« States, noof the United inhabitant of anyvice-president
“ therein,to voteis entitled shallwho be li-or parish,town
“ whatever,” and thecivilon process ques-to arrest anyable

it isis,whether a causecase sufficientpresentsthistion,which
itthat was served anwrit, arrest ofbythe plaintiff’sabateto

on a when he wasthe defendantof day, exemptedthe body
?above recitedthe statutearrest byfrom

Massachusetts, thatbeen decided in when a writ isIt has
is cause ofserved, it a abatement. 14good Mass.improperly

Brewervs. New-Gloucester.216,Rep.
(t) 985.2 Stt. vs.of Pitt aPitt,(2)Mr.case mem­Hollidaythe beingIn

arrested within the ofand timeof parliament, privilegeber
bail,without commonwas discharged filingof parliament,

would not orderthat Mr. Pitt to fit#theysaidthe courtand


