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and the recovery back was justified on the ground of extor-
tion,

The plaintiff, however, is not without remedy. *As his
pmpex ty was taken away without Tegal authority, the usual
mode of redress by an action of trespass is stillopen to him';
because he did not assent to'that taking and has suffered in
consequence of it. ~ But to the taking of the money by the
defendant,” he did assent.  He himself paid it and vok
untarily and without ignorance of the fﬁcts, without {raud
and ‘without extortion. s

Let the plaintiff” be nonsuit.

P S

CHAPMAN AND NELSON wvs. WILLIAM 5. SLOAN,

Two pleas are not admissible to the same action, if they are of a fike Hnport, ox
present issues, that must-be tried by different courts. Nor will they be admiuted,
if one expressly admits what the other denies, unless they both appear neces-
531y to the merits of the defence.

‘The rules as to douhle pleading in our courts are derived from the English prac-
tice under the statute of Amnne.

. Tris was an action of debt upon a judgment.

'The defendant pleaded, first, nul tiel record ; secondly,
p‘%} ment ; third, a release.

The plaintiffls objected to receiving all said pleas in
this action, on the ground, that the first plea was incopsist-
ent with the second and third pleas, and must also be tried
by the court, while the two last are triable by a jury.

Britton, counsel for the plaintiffs.

Bell, for the defendant.

Woopsusy, J.  The right 1o plead more than one pie*x to
the same declaration did not exist at common law.(1) We
have no statute authorizing it ; and consequont}y have intro-
duced the right here, 1 presume, by a gradual adoption of
the pracuce undox the 4th and 5th of Anne, which, in Eng-
Jand, confers the right, © with the leave of the court.” With
this leave, that sbatute aiimw any pleas whatever, except in
penal actions and in appeals of felony. But their courls

have added, to these exceptions, by never, granting this

leave in cases where the king is a party, and wherc the pro-
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ceeding is a writ of error. Tidd 630.—1 Chitt. Pl 54— Chapmaneta.
1 Mass. Rep. 230. Sl Sloan-,
They have, likewise, exercised a discretion in granting b
this leave in all cases, so that though the motion to plead
double is allowed as a matter of course, yet all the pleas
offered will not of course be received.(1) S (1) 15 Mazs.
As T am not aware of any variance between our practice %fdé 55011:‘
and theirs on this subject, -the question in. this case must be
settled by reference to their decisions. We have been able
to extract from numereous cases on this subject only the fol-
lowing general rules ¢
First, two pleas of a hke or similar import will not, lf ob-
jected to, be received. 1 Bos. & Pull. 222, Shaw vs. Ever-
etto—2 ditto 72.—2 Mass. Rep. 543.—6 ditto 6. Because
both are unnecessary, and atthe same time occasion useless
prolixity on the record, as well as useless trouble in reply-
ing to them. Yelv. 174, b., notes~—1 Chitt. Pl, 498.—5 Bac.
Ab. % Pleading,” K. 448. - The instances given of two such
pleas are the general issue, and a special plea tantamount to
the general issue.
Second, two pleas will not be received, which must. be
tried by different tribunals, or courts; as in England, in
dower, the pleas of never married and never seized. = Com.
Rep. 148.—2 Bl Rep. 1157, 1207, Because there, the first
plea must be tried in an ecclesiastical forum by a bishop,
and the last in a common law court by a jury.(2) But here (22 wis
both being tried by a jury, they may well be pleaded to- **
gether.
The reason for this second general rule probabiy rests on
the inconvenience of settling different issues in the same
cause indifferent and distinct courts. It does not, therefore,
apply to the trial of different issues by different persons in
the same court ; and trials of this kind are constantly hap-
pening of i issues, some of which terminate in questions of
fact, and some in questlons of law. The cm}y exceptions to
this practice arise under our statute upon usury, and our
statute concerning trustees of debtors.(3) Under both of 3y 1n. a1
those, the fact of usury and the fact whether trustee or not, 336 1%
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fendant ; but it has very properly been held, that by these
provisions it was not intended to give the party both modes
of trial to settle one and the same fact, but merely zn elee-
tion of either mode. '

Third, it is frequently laid down in the books, that to the
same action two pleas will not be received, which are in ap-
pearatice mconsxstent or contradxctm y. 2 Bl. Rep. 1157.—
12 East 20.

The reason given for this rule is, that such pleas would
spread an “ incongruity on the record.”(1) No little diffi-
culty exists in determining what pleas come within the spirit
of thisrule. Butprobably no single test is so accurate as
that two pleas are inadmissible in the same action, if one
exprassly admits what the other denies. Should they be
deemed inadmissible when one impliedly admits what the
other denies, almost every case of double pleading would
be excluded. 5 Buae. Ab. “ Pleading,” K.——Com. Di.
“ Pleader,” E. 2.

Thusinreplevin, a plea of property in the avowant implied-
ly admits the taking, but still it has been allowed with a plea
of non cepit.(2) Because it is not necessarily founded on the
idea, that the avowant took the property, but merely al-
leges, that, whether he took it or not, the property was his.
Thus, also, the statute of limitations may be pleaded with
non assumpsit ; for though it 1mphed1y confesses, that a
cause of action once existed, it in substance only alleges,
that no such cause has existed within six years.(3) So are
the pleas of non est factum and bankrupicy te the same ac-
tion.  Bac. Ab. « Pleading,” K.—2 Stra. 100, 871.

"But it has been adjudged, that a plea of tender and an-
other of alien enemy are not admissible to the same ac-
tion ; because the first plea expressly admits, that the plain-
tiff has a locus standi in court, while the last one denies it.

‘10 East 326, Shombeck vs. De lo Cour.—12 ditto 20. For the

like reason, that one plea expressly admits what the other
denies, tender and non assumpsil cannot both be pleaded to
the same count, @r rather the same sum. 4D.& E, 194,
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M Lellan vs. Howardo—3. Wils. 145.~—2 Stra. 949, .80 gol- Chap';?zn eta,

vit post diem, or ad diem are inadmissible with non est factum.
2 Bl. Rep. 905, 993. So as to tender and non est fucium.
5 D. & E. 97, 98. But payment and non assumpsit are ad-
missible together ;(1) because, I presume, non assumpsit re-
lates to the time of trial, rather than the alleged time of the
promise, and consequently does net expressly contradict
that a cause of action once existed and may have since been
paid. When we leave actions sounding in contraet, the ad-
herence to this third rule seems to have been very loose.
For in trespass, pleas of not guilty, of a justification and of
tender of amends have all been admitted together. 2 Bl
Rep. 1093, Martin vs. Kesterton. And, indéed, many cases,
sounding in contract as well as tort, are altogether irrecon-
cileable with it. 1 Chat. Pl 542.—1 Str. 496, Cary 8.
Jenkins.—~—Com. Di. © Pleader,” E. 2.

Other decisions in- Barries, Fortescue, &o. frequently sup-
port and as frequently impugn what seems under this rule
to be the true criterion ; and, on mere authority, it would
hardly be proper to hold parties in all cases to this criterion
concerning the inconsistency or contradiction of their pleas,
but the court on this peint should exercise a sound discre-
tion in their leave to plead double, and withhold it wheneéver
the case seems to conflict with this rule, if the object of the
two pleas appears to be to make ¢ an oppressive use of that
liberty,”which may be given under the statute. But whenev-
er both pleas appear to be material to the defence, they may
well be admitted, though apparently inconsistent. 2 Bos. &
Pull. 12, Lechmere vs. Rice.

‘When a party has mere than one defence, itis 1mposs:ble
in all cases to anticipate which will prove the strongest ; and
it would be oppressive to debar one of them, because it might
admit some facts, which in the course of the other defence
are denied. The pleas are only hypothetical statements of
the defendant’s case, and are each mdependent of the ether,
and to most purposes must stand or fall by their own merits.
Cilley vs. Jenness, antes

The-pleas in the present‘ case militate thh none: of the
preceding rules unless it may be with the third. But as the
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record of the judgment may in law have some radical defect,
and still a payment or a release have been made, the pleas
are all admitted.

=i GGGt

JOHN HUBBARD o 0. vs. ENOCH 3ANBORN.

ftisa good cause of abating a writ, that it was served by an arrest of ihe defend-
ant’s body on a day when he was by statute exempted {from arrest.

Tass was an action of assumpsit. The defendant prayed
judgment of the plainifi’s writ, because he was arrested by
virtue thereof on Monday the sixth day of November, 1820,
in Bath,in this county, being the same day on which a town
meeting was holden atsaid Bath, for the choice of electors of
president and vice-president of the United States; he
the defendant being then and there an inhabitant of said
town of Bath and entitled to vote therein.

To this plea the plaintiffs demurred, and the defendant
joined in demurrer.

Payson, for the plaintiffs.

Goodall, for the defendant.

Ricusrosor, C. J. The statute of June 23, 1813, sec. 5,
(1)enacts, “that during the day on which any town meeting
“shall be holden, for the choice of state and county officers,
“ pepresentatives to congress, or electors of president and
# vice-president of the United States, no inhabitant of any
“ town or parish, who is entitled to vote therein, shall be Ik
« ghle to arrest on any civil process whatever,” and the ques.
tion,which this case presents is,whether it is a sufficient cause
to abate the plaintiffi’s writ, that it was served by an arrest of
the body of the defendant on a day, when he was exempted
from arrest by the statute above recited? -

1t has been decided in Massachusetts, that when a writ is
improperly served, it is a good cause of abatement. 14 Mass.
Rep. 216, Brewer vs. New-Gloucester.

In the case of Holliday vs. Pitt,(2)Mr. Pzit being a mem-
ber of parhamem, and arrested within the time of privilege_
of parliament, was discharged without filing common bail,
and the court said that they would not c«rder Mr. Pitt to file




