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Eastman existed in facta fromBut that authoritygranting special■vs,...

Burleigh. to tire evidence of it does notDaniel, onappearWilliam yet
fact andand should Williamnow therecord, prosecutedeny

for beforeanew the thetimber,the presumptionplaintiff
William,the towouldnot make record an estoppelmentioned

have been to the but the plaintiffit plaintiff,though may
to resort to other evidence concern-be thewould compelled

record shows nothe The byauthority. appearanceing
nor for himin by any practisingWilliam appearanceperson,

underbrother,for him hisand no appearance byattorney,
defec-therefore,Thewhatever. record is,authorityany

finalon the of them not aface areThe proceedingstive.
athe Inof byon the controversy. England,bar subject

confessed ana is by attorney,whencourt judgmentofrule
bemust filed.warrant ofthe attorneythird person,afor

500.Tidd
a statute certain­under oughtspecialThis proceeding

of aThe attor­strict. authority practisinglessbe notoly
arule court is differentcause a ofrefer ato byexney officio

of it if wellmaymode doing permissibleand the;question
lawOther common proceedings.to Kydconformenough

vs.Holker436, 449,ch. Parker.­ra­ ­ n­C­45.—1Dall.164.—7Aw.
31.Arbitrationson—Caldwell

reversed,Judgment

RANLET,vs. 'x.MOSES MARY HEN­THEODORE adm­ of
RY A. RANLET.

thean is secured aagainst mortgageinsolvent estate ofa claim land,byWhen
claim,should allow the whole and not value ofdeduct first thecommissioners

the residue the claim.land, and allow ofonlythe

commissioners,thean from the ofwas reportThis appeal
Runlet,of A.estate deceased and insolvent.the Henryon

of was founded aclaim the note fromThe on saidplaintiff
Orne, 78,to Teresa for secured aby mortgageHenry $3184
The and hadestate. note bothof real beenmortgage duly

andto the land described the mort-the inplaintiff,assigned
in value to the amount of the Whenwas not note.equalgage

ad-commissioners,to thethe exhibited his claimplaintiff the
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Mosesrainistratrix contended, that the value of the land should
first be the wholefrom amount ofdeducted the andnote, Rani'et.

the allowed in their theonly balance Onreport. contrary,
the contended for anplaintiff allowance of the whole note
in their and his after areport, dividend onright receiving
the whole, to hold the as for whatmortgage shouldsecurity
then remain Theunpaid. commissioners the latteradopted
course, the fileddefendant her andwhereupon objections,
the wasplaintiff under the tostatute,compelled prosecute

claimhis here ofwayby appeal,
J. Smith, for the plaintiff.
Sullivan, for the defendant.
Woodbury, J. The first in favor theposition of decision

of the commissioners is, that the whole note was due theto
should,plaintiff, and therefore, be allowed in their report.

(1) 1 N. H. Laws 213.This to usposition appears Theunanswerable. power of
“commissioners to receive, examine and all claimsadjust

of the farso fromcreditors,”(l) a warrant tobeing reject
of a claim,part due, is behonestly to revisedsubject anby

and the amountappeal, ascertainedjust a court andby ju-
as at common law. 1 JV.H.ry, Lotos,220.

It is not thatpretended, of the sumany part allowed by
these commissioners had been orpreviously released,paid

theand for itsonly ground seemsrejection to be the cir-
thatcumstance, the has forplaintiff its eventual payment

collateral But insecurity. cases thisordinary circum-
stance is no suit,to a andobjection of the wholerecovery
claim, since the creditor can in no obtain but oneway pay-

Such,of Ms it isment demand. beadmitted, would
here were thethe course alive. Butdebtor ofthe death

in itsfelfdebtor eannot the ofthe change principles justice
terms the doescontract;or the the statuteof and not pro-

fess to make to introduce an divi-equalany change, except
the thedend ef such estate as tocreditorsamong belonged

at his death. N. Laws,insolvent 1 218.H.
thehowever, toProperty mortgaged, mortgagee,belongs

ofan of ;save and redemp-thatequity redemption equity
is But ittion divided is con-the creditors.equally among
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whole mort­theofthe statutes bankruptcy,thattended by
themass,-andcommon mortgageeto therevertslandgaged

;whole andof theouta sharereceives only proportionate
offor thean positionfurnishesthat this provision analogy

is thecases of bankruptcythis rule inButthe defendant.
allnot, instatute, respects,and isanof expressconsequence

528.—­1the defendant. Atkynsforthe rule contended by
Bank,on 186.Brown. Cooper4 Ch. 548.­—­

theit,we should adoptif fanciedfrom some equityBut
andthe law as to pledgesbe towouldeffect utterly change

inthem revestcondition,a makingand introducemortgages,
death, with-of the former on hisownershe representatives

debt. Anor release of thea principaleither paymentout
the ratherthis character toof belongs legislative,alteration

department.the judiciarythan
the defendantin coursethe proposed bydifficultiesOther

ofTo hold that a collateral securityinsurmountable.seem
death,as full debtor’spayment thekind, byoperatesany

unprecedented.bewould
debt,is to toin value theunequalpledgedWhen property

value,itsto the extent of would stillthat it ishold payment
inconveniences; for iswho empoweredinsuperableoccasion

the of;to fix this valuelaws probate,judgeour presentby
or incommissioners, the interest 1partiesthe
likewise, can a estate be ren-what process mortgageBy

hethe unlessin choose to enterabsolute mortgagee,dered
a for condition andforeclose suit broken ? inor to whatby

the to atribunal resides oí itpower compel conveyance by
whole,anto at value,him third unless hispersons, appraised

?debt is paid
the the rule theseOn confoary, adopted by commission-

accords with the contract of theers The landparties. can
be held tillno than of the whole debt.payment Itlonger
accords with real because after ofequity; thepayment

debtwhole means aof dividendby from rest of the es-toe
tate, and advances of the residue the administrator,from the
land reverts.to the administrator, and under license bemay
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sold to remunerate his advances, and reduce farther other
Ranter,claims the estate. Because, too,against the land is security

for the debt, andwhole not for an amountsimply equal to
the value of the in all otherland; and cases becan held
till of the debt is satisfied ofout theevery residuepart of
the estate. Moreover, we that this ruleapprehend accords
with the of For the 16 Mass.weight thoughauthority. Rep.
308, ;seems the doctrines contained in the fail-­opposed yet

cases of our conclusions. 1are inlowing Barn.support &
A­ld.—­1 et al. Maul. Selw.Thomas vs. 39,Courtnay.­ &—­2

et al. vs.Semb.­—­2 Hatch Brooks.­—­6302,Mass. Mass.Rep.
149.Sep. Judgment affirmed.

vs. CHARLES GOSS.ARVEN BLANCHARD

j?.,brought againstA.for falseIn an action of by B*imprisonment,trespass
returnable andsued out a of to this declaredthat he writ capiaspleaded court,

damages,judgment foragainst a and renderedA. in debt upon costs, by$5
writ he to beof which A. arrested. A.justice the virtue of causeda bypeace,

contract, 1819,a Jan.judgment made after f,that was founded uponthereplied,
wasTo there a demurrer.less sum than thisfora $13,33.

to arrest in the saidA's was not liable an*actionIt was held that upon1st, body
notof could until thejudgment. an action be writ¾■,that trespass maintained,

in someor vacated.was quashed, way

of for an assault and false im-This was an action trespass
the 27th 1821.on July,prisonment,

bar that on June,in the 4th 1821,The defendant pleaded
ofof the clerkoffice theout of the courtsued superiorhe

attachment,andwrit of returnable tothis a capiasin county,
term, 1821, the plaintiff, in.againstat Septemberthis court

in athe said Blanchard ofhe declared against pleawhich
Swettser,rendered oneEsq.a by Henryjudgmentdebt upon

this forthe within dama-of peace county,the justices $8of
deliveredwrit he afterwards5 which onecosts;andges f

executed,to be who atsheriff,aBurnham, deputyDaniel
said took and arrest-writ,virtue ofwhen, &c. bytimethe

forBlanchard, theand detained him in custodysaidtheed
lawfulwasdeclaration, asmentioned in thetimeofspace

aforesaid, writ thethe whichfor cause ofto do,himfor
return.duemadesaid Burnham


