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sold to remunera'te’ his advances, and reduce farther other
claims against the estate. Because, too, the land is sccurify
for the whole debt, and not simply for an amount equal to
the value of the land; and in all other cases can be held
till every part of the debt is satisfied out of the residue of
the estate. Moreover, we apprehend that this rule accords
with the weight of authority. For though the 16 Mass. Rep.
308, seems opposed ; yet the doctrines contained in the fol-
lowing cases are in support of our conclusions. 1 Barn, &
Ald~—1 Thomas et al. vs. Courtnay.~—2 Maul. & Selw. 39,
Semb.—2 Mass. Rep. 302, Haich et al. vs. Brooks.—6 Mass.
Rep. 149, ‘ Judgment offirmed.
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ARVEN BLANCHARD ws. CHARLES GOSS.

Tn au action of trespass for false imprisonment, brought by .. against B., B,
pleaded that he sued out a writ of capies returnable 1o this court, and declared
against 4. in_debt upon a judgment for §8 damages, and §5 costs, rendered by
a justice of the peace, by virtue of which writ he caused /. to he arvested. A,
replied, that the judgment was founded upon a contract made after Jan. {, 1819,
fora less sum than $I3 33. To this there was a demarrer.

It was held 1st, that A.’s body was not liable to arvest in araction upon the said
judgment. 24, that aw action of trespass could not be maintained, until the writ
was quashed, or in some way vacated.

Tais was an action of trespass for an assault and false i im-
prisonment, on the 27th July, 1821.

The defendant pleaded in bar that on the 4th June, 1891,
he sued out of the office of the clerk of the superior court
in this county, a writ of capias and attachment, returnable to -
this court at September term, 1821, .against the plaintiff, in
which he declared against the said Blanchard in a plea of
debt upon a judgment rendered by Henry Sweetser, Esq. one
of the justices of the peace within this county, for $8 dama-
ges and $5 costs 3 which writ he afterwards delivered one
Daniel Burnham, a deputy sheriff, to be executed, who at
the time when, &c. by virtue of said writ, took and arrest-
ed the said Blanchard, and detained him in custody for the.
space of time mentioned in the declaration, as was lawful
for him to do, for the cause aforesaid, of which writ the

sajd Burnhom made due return.
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To this plea the plaintiff replied, “that the said justice’s
« judgment aforesaid, was founded on a contract made and
“entered into subsequently to the 1st Jan. 1819, which said
‘“contract was for a less sum than §13 33, to wit, for the
“ sum of $8; and no more.” :

To this replication there was a genexal demurrez, and
joinder in demurrer.

French, for-the plaintiff.

S. D. Bell, for the defendant.

“ Ricuirpson, C.d. The first question, which this case
presents for our decision, is, whether the body of the plain-
tff was liable by law to an arrest, in the action of debt’
which the plaintiff brought against him. On this question,
after the most mature consideration we have not been able
to entertain a doubt. The statute of 1818, cap. 89, enacts
“that no person shall be committed to gaol, or be liable to
“ be imprisoned on any execution issued on any judgment
“ founded on contract made or entered into after the first
“ day of January next, unless the original debt or damage
¢ in such processor execution shall exceed the sum of $13,33;”
and the statute of 1819, cap. 94, enacts “that no person
“shall be committed to gacl, or be liable to be imprisoned
“on any writ or mesne process in any action founded on
“ contract made or entered into subs’equent’; to the first day
“ of January last past, unless the sum due the plaintiff in
“ such action exceed the sum of $18,33, exclusively of the
“ damages alleged by the plaintiff} to be by him sustained
“by the breach of such contract, and such writ or mesne
“process shall not ran against the body of such debtor,”

The statute of 1818, cap. 89, further enacts, * thatitshall

“be the duty of the clerk of thé court, or justice of the
& peace who may issue executlon upon any judgment found-
“ e upon contract, the amount of Wwhich judgment exclusive
* of costs does not exceed the sum of $13 .33, so to vary the
“ form of such execution, as'that the same shall not run
¢ against the bedy of such debtor.” ‘

The intention of the legislature in these provisions scems
to us very clear. The statute of 1818, cap. 89, is entitled,
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“# an act for the relief of poor debtors,” and it does not ad-

mit a question, that in actions founded directly upon the ori-
ginal contract, the amount of debt, éxclusive of costs, is the
criterion to determine whether the body is liable to be tak-
en in execution. And it seems to us, that; if in an action
on a judgment founded on a contract not amounting to
413 33, the amount of the judgment, including costs, is to
be taken as the criterion to determine whether-the body of
the debtor is liable to arrest, the intention of the legislature
will be entirely defeated, and the statute will tend directly
to oppress, instead of relieving the debtor. For the most
trifling debt may soon be swelled by costs to the amount of
$13 33. We are therefore all of opinion, that as the origi-
giral debt in this case did not amount to $13. 33, the body
of the plaintiff was not lable to arrest, and:that the writ
ought not to have run against his body.

But there is another question of much more dlfﬁcuhy to
be determined in  this case. There is no allegation in the
plaintiff’s replication, that the writ by virtue of which he
was arrested, has been quashed, abated, or in any way set
aside, and the question is whether its validity can be called
in question collaterally in this action, before it is -set aside in

the other suit. :

There is an zmportant distinction between £rTOneous Pro-
cess and irregular process. The first is' the act of the
court; and even after it has been set aside orreversed,
whatever was done under it while in force, may be justified
by the party. But irregular process is the act of the par-
ty; and when once set aside, is considered as having beens
nullity from the beginning, and forms no justification to the
party for any thing done underit. 3 Wilson 345.—L. Ray-
mond 15, Turner vs. Felgate.—1 Levintz 95, S, C.—2 Wil-
son 385.—1 Strange ~309.—Pidd’s Practice 4341 Ventris
181.—15 Eust. 616, note.

In some ‘cases, irregularity of process is Wavcdby'thé
conduct ‘of the party. Instances of this may be found
in Pearson vs. Rawlings.—1 East 71, Walter vs. Stewart—3
Wilson 455, D'Argent vss Vivont.—1 East 330.
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In other'cases, irregularity renders the process void; and
cannot be waived by the conductof the parties; as when a
term intervenes between the teste and return of a capias, or
a writ is made returnable out of term. 1 Strange 399,
Mills »s. Bond.—2 Johnson 190, Burr vs. Thomas.—3 Wil-
son 341, Parsons vs. Lleyd.—4 Johnson 309, Burk vs. Burnard,
~2 Bl. R. 845.—2 L. Raymoend 772.—5 Mass. Rep. 100.

So when a writ issues on the sabbath.. 12 Johnson 178.
—3 East 1565.~13 Mass. Rep.324—8D.& E. 868 East
547. So when the irregularity consists in a departure from
a rule of law founded on public policy. 5 D & E. 254,4
4D. & E. 349§ 577.

In some instances, process is on the face of it to all intents
and purposes a nullity, as where it issues in a case plainly
out of the jurisdiction of the court, or magistrate issuing it.
2 Strange 710, Hill vs. Bateman ; 993, Smuth vs. Bouchier ;
1002, Shergold vs. Holloway.—12 John. 257, Smith vs. Shaw.,

But the validity of the process of a court unless it appear
upon the face of it to be an absolute nullity, cannot be call-
ed in question collaterally, until it has been vacated or set
aside by the court, or abandoned absolutely by the party
who sued it eut. 16 Johnson 56, Green vs. Uvinglon.—2
Salk. 674, Prig vs. Adams et al.; Hallvs. Biggs.—3 Caine’s
Rep. 267, Reynolds vs. Corp.—15 East. 612, King vs. Harri-
son ; 616, note~—=8 Johnson 365.—3 Lev. 403, Patrick wvs.
Johnson.—1 Strange 509, Phillip vs. Biron.—3 Wilson 341,
Parsons vs. Lloyd ; 368, Barker vs. Braham.—2 Wilson 47,
Burslem vs. Ferne—1 Salk. 273.—Ld. Ray. 715.—Cro. Elz.
188, Bushe's case.—2 Burrows 1187.—6 Mod. 304.—-2
Binney 40,13 Johnson 550.—2 Doug. 671-—Cro. Eliz,
164, Ognel vs. Paston.—Corthew, 274.—Cro. Eliz. 271.

The case of Burslem vs. Fern (2 Wilson 47,)1s a case, not
of irregular process, but of defect of authority. Fern had
no éuthority to serve the process. It is like a service of a
writ here by a person not -a sherifft The warrant was a
forgery, or it may be likened to a forged writ here.

In the present case, the writ by virtue of which Blanchard
was arrested, does not appear to have been in any way
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set aside, and we are of opinien that its validity andzyl,e:g’ali-
ty cannot be divided in this case, and that there must be
- Judgment for the defendant.

el L 2

JEREMIAH MEAD et a. vs. JOHN HARVEY" ot .2

Where in the extent of an execution upon real estate, the appraisers certified on
the execution, that they * set off .the land in full satisfaction of the  execution

s with officer’s fees and incidental charges,” and it in no other way appeared ai

what sam the real estate wasappraised; it was held, that nothing passed by the
exte;}t. ) :

Tais was a writ of entry, in which the demandants counted
upon their own seisin of three parcels of land in New-Mar-
ket. The cause was tried here at September term, 1821, up-
on the general issue, and a verdict taken for the demandants,
subject to the opinion of the court upon the following case.

It was admitted, that one Benjamin Mead, under whom
both parties claimed the land, was once seized ‘in fee of the
demanded premises. It appeared in evidence, that the said
Benjamin Mead dicd in the year 1807 ; that Surah Mead, his
widow, was appointed executrix of his last will ; that one
Philip Chesley, having commenced an action of covenant
broken against the said Sarah, executrix as aforesaid, upon
a deed of the said-Benjamin Mead, at September term of the
superior court in the county of Strafford, 1818, recovered
judgment against the said Sarah, executrix as aforesaid, for
the sum of $439 56 damage, and 493 49, costs of suit, and
having sued out execution, the 18th July, 1819, caused the
same to be extended upon the demanded premises, as the es-
tate of the said Benjamin deceased.

In the extent of Chesley’s execution, the certificate of the
appraisers was as follows: “Pursuant and agreeably to the
* above appointment and notice, and after particular exam-
“ ination; we have faithfully and impartially appraised cer-
¢ tain lands and. buildings situate in New-Market, &c. (here
“three parcels of real estate were described,) with all the
* privileges and appurtenances belonging to each of the pie-
*“ ces above described, the same having been shown us, &ec.
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