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sold to remunerate his advances, and reduce farther other
Ranter,claims the estate. Because, too,against the land is security

for the debt, andwhole not for an amountsimply equal to
the value of the in all otherland; and cases becan held
till of the debt is satisfied ofout theevery residuepart of
the estate. Moreover, we that this ruleapprehend accords
with the of For the 16 Mass.weight thoughauthority. Rep.
308, ;seems the doctrines contained in the fail-­opposed yet

cases of our conclusions. 1are inlowing Barn.support &
A­ld.—­1 et al. Maul. Selw.Thomas vs. 39,Courtnay.­ &—­2

et al. vs.Semb.­—­2 Hatch Brooks.­—­6302,Mass. Mass.Rep.
149.Sep. Judgment affirmed.

vs. CHARLES GOSS.ARVEN BLANCHARD

j?.,brought againstA.for falseIn an action of by B*imprisonment,trespass
returnable andsued out a of to this declaredthat he writ capiaspleaded court,

damages,judgment foragainst a and renderedA. in debt upon costs, by$5
writ he to beof which A. arrested. A.justice the virtue of causeda bypeace,

contract, 1819,a Jan.judgment made after f,that was founded uponthereplied,
wasTo there a demurrer.less sum than thisfora $13,33.

to arrest in the saidA's was not liable an*actionIt was held that upon1st, body
notof could until thejudgment. an action be writ¾■,that trespass maintained,

in someor vacated.was quashed, way

of for an assault and false im-This was an action trespass
the 27th 1821.on July,prisonment,

bar that on June,in the 4th 1821,The defendant pleaded
ofof the clerkoffice theout of the courtsued superiorhe

attachment,andwrit of returnable tothis a capiasin county,
term, 1821, the plaintiff, in.againstat Septemberthis court

in athe said Blanchard ofhe declared against pleawhich
Swettser,rendered oneEsq.a by Henryjudgmentdebt upon

this forthe within dama-of peace county,the justices $8of
deliveredwrit he afterwards5 which onecosts;andges f

executed,to be who atsheriff,aBurnham, deputyDaniel
said took and arrest-writ,virtue ofwhen, &c. bytimethe

forBlanchard, theand detained him in custodysaidtheed
lawfulwasdeclaration, asmentioned in thetimeofspace

aforesaid, writ thethe whichfor cause ofto do,himfor
return.duemadesaid Burnham
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Blanchard “that the said justice',-the replied,To this plaintiffplea
“ madeon a contract andwas foundedaforesaid,G.oss. judgment

s**~v^*> “ which said1819,to the 1st Jan.subsequentlyintoentered
“• wit, lor theto33,for a sum thanwas lesscontract $13
“ noof and more.1”sum $8,

demurrer, andwas athereTo this generalreplication
joinder m demurrer.

French, for the plaintiff.
S. D. for theBell, defendant.

caseRichardson, first which thisTheC. i. question,
thedecision, is, whether offor our the plain*bodypresents

of debt5arrest,law to an in the actionliabletiff was by
On thishim.which the plaintiff brought against question,

consideration we have not ablemost mature beentheafter
1818, 89,of enactsThe statutedoubt. cap.entertainto a

“ be toto or liableshall be committed gaol,that no person
“ issued onon execution any judgmentbe anyimprisoned
“ firstinto after themade or enteredon contractfounded
“ debt orunless thenext, original damageof Januaryday
“ the sum ofshall $13,33;”in such execution exceedprocessor

94, “that no1819, enactsof cap. personthe statuteand
“ beor be liable toto imprisonedshall be committed gaol,
“ in action foundedor mesne onanywrit processon any
“ into to the firstor enteredmade subsequentlycontract day
“ dueunless the sum thelast inplaintiffof past,January
“ of 13,33, of thethe sum exclusivelyexceedactionsuch $
u to bethe him sustainedby plaintiff,alleged bydamages
“ contract, such writ orof such and mesnebreachtheby

such debtor.”the ofshall not run bodyagainst“process
enacts,inrther “that it shall89,1818,statute ofThe cap.

“ court, or ofclerk of the thebe the of the justiceduty
“ fourtd-who issue execution anyupon judgmentmaypeace
“ of which exclusivecontract, theect amount judgmentupon
“ to33,the sum of so theof costs does not exceed vary$13
u as that the same not runexecution,of suchform shall
“ of such debtor.”the bodyagainst

of the in these seemsThe intention legislature provisions
entitled,1818,of is89,clear. The statuteto cap.us very
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u ofthe relief itdebtors,”an act for and doespoor not ad­
in actions founded thethat ori­a directly uponmit question,

contract, the amount of debt, costs,of is theexclusiveginal
determine the is be tak­to whether liable tocriterion body

us,in And it seems to that,execution. if in anen action
aa founded on contract noton tojudgment amounting

33, amount of the costs,the is tojudgment, including$13
the to determinebe taken as criterion whether the ofbody

arrest,debtor is liable to the ofthe intention the legislature
defeated, and thewill be statute will tendentirely directly

ofto instead the debtor. For the mostrelievingoppress,
debt soon be swelled costs totrifling may the amount ofby

33. We are therefore all of that as theopinion, origi-­$13
this casedebt in didginal not amount 33,to the body$13

of the was not liable to arrest,plaintiff and' that the writ
not to have run hisought against body.

But there is another of muchquestion more todifficulty
be in thisdetermined case. isThere no in theallegation

thethat -writplaintiff’s replication, virtue ofby which he
arrested,was has been orquashed, abated, in setany way

aside, and the is whetherquestion its can be calledvalidity
in in thisquestion collaterally action, before it is set aside in

otherthe suit.
There is an distinctionimportant between erroneous pro­

cess and irregular process. The first is the act of the
court; and even after it has been set aside or reversed,
whatever was done under it while in force, bemay justified

the But irregular isby party. process the act of the par­
; and when once set aside, is asty considered been ahaving

thefrom andnullity forms nobeginning, tojustification the
for done under it. 3 Wilsonparty any thing 345.—L.­ R­ aym­
75,ond vs.Turner Levintz 95,Felgate­ S. C.—2Wilson­ 38­.­ —1

5­ .—­ ­ 1 509.­—­Tidd’s PracticeStrange 434.—1Ventris­ 181­
.­ —15 East. 616, note.

some cases,In of is wavedirregularity process theby
of theconduct party. Instances of bethis foundmay

Pearson vs.in EastRawlings.­ 77, Walter vs. Stewart.­—­3—­1
455,Wilson D'­Argentvs. Vivant­—­1 East 330.
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Blanchard In renders thecases,other process void,irregularity andvs,
Goss. of thethe conductcannot be waived asby parties; when a

the teste and return ofterm intervenes between a orcapias,
ofa out term. 1writ is made returnable 399,Strange

190,Mill vs. BurrBond.­—­2 Johnson vs. Thomas.—3­ W­ils­
341,on Johnson309,Parsons vs. Burk vs. Barnard.­Lloyd.­—­4

7­—2 Bl. R. 72.­—­5845.­—­2 Mass.L. 100.Raymond Rep.
So a the sabbath.when writ issues on 12 Johnson 178.­

324.-8 D.—3 155­—­13 Mass.East 86.-8E. EastRep. &
in aconsists547. So when the fromdepartureirregularity

5 D. 254,on E.a rule of law founded policy.public &
4 349 577.N. E. &&

instances,In is face itsome on the of to all intentsprocess
it aas where issues in caseand apurposes nullity, plainly

court, orof of theout the it.magistratejurisdiction issuing
Bateman; 993, Bouchier;Smith vs.710,2 Hill vs.Strange

257,John. Smithvs.vs. Shaw.1002, Holloway.­Shergold —­12
of court unless itaBut ofthe the process appearvalidity

be an absolute cannot be call­of it to nullity,facetheupon
beenit has vacated oruntil seted in collaterally,question

thecourt, abandoned absolutely byor partyaside theby
vs.56, Green Ovington.­16 Johnsonit out.who sued —2

al.; vs.Hallet Biggs.­ Caine’svs. Adams674,Salk. Prig —­3
612,East. vs. Harri­King267, Corp.­vs.ReynoldsRep. —­15

403,Lev.365.­—­3 Patrick vs.616, Johnsonnote.­—­8;son­
341,vs. Biron.­—­3 Wilson509, PhillipStrangeJohnson.­—­1

47,vs. Braham.­—­2 Wilson; Barker368,vs.Parsons Lloyd­
273.­—­Ld. iz.775.—Cro.­ El­Ray.Fern.­—­1 Salk.vs.Burslem

Mod.1187.­—­6 304.­—­2Burrowscase.­—­2188, Bushe’s
671.­—­Cro. Eliz.Doug.Johnson 550.­—­240.­—­13Binney

Paston.—Carthew, C­ r­ o. Eliz. 271.164, vs.Ognel 2­ ­ 74.—­
(2 case,is a47,)Wilson notvs. Ferncase of BurslemThe

Fernof hadauthority.but of defectprocess,of irregular
a service ofIt is like ato serve the process.no authority

The was awarrantnot a sheriff.ahere by personwrit
writ here.to abe likened forgedor it mayforgery,

of whichthe writ virtue Blanchardcase, byIn the present
inbeen wayto havearrested, anydoes not appearwas
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andits validity legali-thatoí' opinionset aside, we arcand
bethere mustand thatcase,thisindividedcannot bety

theJudgment defendant.for

et a.HARVEYJEREMIAHMEADet a. vs. JOHN
certifiedoraestate,Where in thethe ofextent an real appraisersexecution upon

“ of executiontheexecution,the full satisfactionthat off the land insetthey
44 atappearedwith it in no othercharges,” wayofficer’s fees andand incidental

thenothing bywhat held, passedsum the real thatestate it waswas appraised;
extent.

countedaThis was writ the demandantsentry,of in which
intheir New-Mar-upon own of three of landseisin parcels

ket. The 1821,cause term, up-was tried here at September
on demandants,the theand a verdict taken forissue,general

to the of case.subject the court theopinion upon following
It admitted,was Mead,that one under whomBenjamin

both claimed fee of theparties land,the was once seized in
demanded Itpremises. evidence,in that the saidappeared

MeadBenjamin died in the ; Mead,1807 that Sarahyear his
widow, onewill;was of thatexecutrix his lastappointed
Philip of covenantan actionChesley, commencedhaving
broken the saidagainst Sarah, aforesaid,executrix uponas
a deed of the said Mead, at theBenjamin term ofSeptember
superior court in the 1818,of recoveredStrafford,county

the saidjudgment against Sarah, foraforesaid,executrix as
the sum of 56 and of anddamage, 49, suit,costs$439 $93

sued outhaving execution, the 18th 1819, thecausedJuly,
same to be extended theupon demanded es-as thepremises,
tate of the said Benjamindeceased.

In the extent of execution, the certificate of theChesltfs
“appraisers was as follows: Pursuant and to theagreeably

“above appointment and notice, and after particular exam-
“ ination, we have andfaithfully cer-impartially appraised
“ tain lands and situate inbuildings New-Market, (hereSee.
“ three ofparcels real estate were with thedescribed,) all
“ andprivileges appurtenances to each of thebelonging pie-­
u ces ak°ve described, the &c,same beenhaving shown us,


