
Cary }<■.■.rocking term.ham, for

vs. MOSESBULLEN.RUNNELSSAMUEL
privilege takingof thedam, with theof a millhalfgranted to B. deed oneA. by

thethegtanted that deedwas heldit; passedtlieof halfwater from any part
arightcase beand thattheof one half of waterright the use only,to

oíinjurytiretaking the water toone halfagainst ior more tirangranteetheed
grantorthe

in Turkeydamin a certainsluicefor waysCase opening
the plain-water fromtheriver, Concord, and divertingin

mills.tiff’s
1822,term, uponat Septemberwas tried hereThe cause
defendant,thefortakenissue, a verdictandtbe general

:the casefollowingof the court uponto the opinionsubject
1818, of theRumíela seizedFrederick beingoneIn July,

dam, landdeclaration,the of the underin andmentioned
it, and ot a clothier’s mill waterbyto workedand adjacent

said dam. and on thethe made the standingfrom pond by
river,side of the said demised to Amosonesouth Turkey

“ land,ofa certain in Concord,situate said onparcelFrye
“ river,side ofthe tonortherly nearlyTurkey opposite
“ beingclothiers works to the said Runnels,the belonging
“ stood,the where Kendall's saw mill be-place formerly
“ saidintersection with river ofat the the roadginning
“ Dunbarton,said to thencefrom Concord downleading
“ rods,four thenceabout aboutriver twosaid northerly
“ rods, toabout four rods the road aforesaid,thence easterly
“ a half rodsabout two and to theon said roadand place
“ with the of anderectingof continu-privilegebeginning,
“ mill, othera and bhildinganythereon neccs-gristing
“ also,;therewith theconnected building standingsarily
“ land,to of nowsaid parcelriver occupiedon oppositesaid
“ ; also,wool the of waterfor atcarding privilege taking
“ from said millall times abovepond immediately said
“ which said worksworks, and from areclothier’s suppli-
“ cardinged, forsufficient in saidanycarrying machinery
“ also of; and the water asbuilding afore­privilege taking

' suchoffor the mill assaid purpose carrying grist may
“ ofon said land whenevererected there shallbe parcel be
“ a in said millthan formore sufficiency pond thecarrying
w aforesaid,works whenever theclothier’s or water may
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“ to hold the termworks,” forbe to saidwithouttaken injury
theof said Frederick torent $38,of ten at an annualyears,

ownin at his expense.said dam repairkeep
made,wasleasesoon after above mentionedtheFrye,

leased, tocontinuedthe land anda millerected upongrist
theuntil when said19,1821,the premises Januaryoccupy

“deed of landFrederick to him a certain piececonveyed by
“ Concord, the ofsituate said on sidein northerly Turkey
“ stands,said now be-river, whereon the millFrye’s grist
“ on the side oían old elm theat stump westerlyginning
“ Dunbarton,to onroad from Concord and theleading
“ river,of said thencesidenortherly northerly adjoining
“ wall,said about two and a half rods to a stoneroad thence
“ the course of wallsaid six and a halfgeneralwesterly
“ rods stones,to a stake and thence aboutturning southerly
“ five rods into said river, thence said river,up including
“ the the andmill on thepremises halfgrist of thenortherly
“ dam,mill to the ofplace beginning, aboutcontaining
“ rods of landsquare and water, ;more ortwenty-four less
“ also, the of the waterprivilege fromtaking ofpartany
“ said half of the dam,mill for the ofnortherly use the said
“ heirshis and ;assigns also, the ofFrye, privilege clearing,
“ and the saiddeepening widening river, not exceeding
“ saidfeet Runnels'1landthirty through above the aforesaid
“ road.”

On the same 19th 1821, theJanuary, sameFrye conveyed
theto defendant, onand June, 1821,11thpremises the said

the landFrederick and mills onconveyed the south side of
theriver tothe Afterplaintiff. this, the defendant hoisted

the and the sluiceopened andgates themways, kept hoist-
and noted whenopened fornecessary theturning machine-
situate on his of theportion dam, andry deprivedthereby

of the waterthe plaintiff for his mills.necessary
S, Fletcher, for the plaintiff.

Bartlett, forR. defendant.
Woodbury, J. The deed to under which theFrye, de-

“claims,fendant topurports to him theconvey northerly
“ “ofhalf the mill dam” in and alsodispute, the privilege
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«Runnels of norther'the said jpartthe water from any0f taking
“ / Vue,of saiduse amifor the benefithalf of mill damBullen. the
“ the defi ndantthisUnderhis and grant,heirs assigns.”

of thehalfa to northcontends for theright totally destroy
to from it for his use indam, quan-of draw water anymill

time.tities, manner, or at ofin any periodany
thatcontends, thing,everyOn the the plaintiffcontrary,

norththewas a to usethewhich under rightpassed grant
mill damsto whichthehalf dam for purposesof the mill

to re-devoted, eitherthewithout powerlegalare usually
en-so as to theit, plaintiff’smove or decayspermit injure
thethat;mill dam andof the other half of thejoyment

manner,is ato from it in similardraw water qualifiedright
times, ordrawn inwater cannot be at unusualso that the

likesituatedfor millsnot wantedquantities commonly
with-on for notthose the dam orconveyed, fairlypurposes

of thein the scope grant.
of thewe were inclined to think theAt the trial power

benow satisfied it mustdefendant less limited than we are
deed, on full con-ón a of the a moreandinterpretationjust

of the interestof nature conveyed.sideration the
circumstance, when the deed was execut­From the that

“ half” of dam,were situated on the theed, mills northerly
half, it tois reasonableas on the south presume,as well

“ sold under anhalf” was expectationthat the itnortherly
mills,to and not bewould be used turn those altogether

as to be tantamount toso removedor thedestroyed, gates
aof it for of mill dam forthea total destruction purposes

a construction ac­both Suchthe situated on halves.mills
thatwith the every personcords also principle,elementary

tothe useas not theso use his own injuremust property by
ut ne lados alterum.of Utere suoothers. Vatellerights

1, 224.sec. Mass.254.­—­1220, Rep.b. ch.
;of because thesaid the others propertyWe have rights

;orvalue,inbe lessened impaired incidentallyof others may
invaded, isit damnumif no are absqueinjuria.and rightsyet,

100,al.­—­17 dittoJohnson et213, Platt vs.15 John. Rep.
vs.3, Mulligan.PalmerPanton vs. Holland.—3Caines­ 31­
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cases, are own soil with­one’sthese last diggingAmong ru"fcls
malice, Buiim.negligence still so mar the land of an­andorout

occasion inconvenience.its value andasother to lessen
“ Nuisance,”Di. C.—­case,1 167.—­Com. action onSid. the

229. So92.­—­12 Mass. the of17 John. Rep. Rep. digging
a 7 308,beneath canal to itsmines East Proprietorsinjury,

E. Canal et al.R. vs. Or the erection ofNav. Bradley&of
near annew mill ancient one on the same 17a stream.

213.­—­3John. 313. And soCaines toRep. someaccording
is the to a house thetoauthorities ofrepairneglect injury

6 314,Mod.house. Tenant vs.an Goldwin—­adjoining
577, semb.­—­12 Mass. 227.4 Mass. Rep. Rep.

But other authorities hold this last caseto be actionable.
56, b­—Fitz. N. B.Litt.Co. —­­ 4295.—Kielway Mass.­ 98.­

Cleri.575.­—­2 Instruc. 251.­—­11 Mod. 7. AndRep. where
is suffered in a of athe walldecay portion betweenparly

houses, no doubt an actioncellars or for the consequent dam­
be sustained the 341,can other owners. 1by Dall.age In­

N. B.vs. 127Bringhurst.­ 296gles number.page, So—­Fitz.
becan for the erection of a house,it thethough upon build­

land, itown if obstructer’s the from a housesight built twen­
earlier, or time,a less andyears purchasedty from the same

12 226, 159,Mass. Rep. vs.proprietor. Storey Odlin.­—­Bull.
89.­—­2 Saund. 175.­—­6P.N. Mod. 116. So it can be for a

eaves,or waterspout casting another’supon land; Bl.(3
Co. 634,216.­—­5 101.­—­Stra.Com. or for the651.) diver­
above,water orof for thesion it backflowing below; (9

420,319.­—­13 ditto orRep.Mass. for507,) beneathdigging
(1)of the ofboughthouse owner ta the soil or East-­:(1) for the total
368’remove' of one halfand of aseverance divided house. 1 Domat

20,6.—­B­ull. P. 79.-230­ N. Wils. 313.­—­Dos vs. Mor­
rill, Feb. 1­809.Rock.

undivided,Where is owned asproperty between tenants
common, tenants,orin joint this actionprobably notmight

best form ofbe the redress, since in such case a writ dt.
lies ; but still thereparations thereremedy forfatienda

orneglect misicazanceevery anolher’s isaffecting rights,
less thanno inample other cases. Co. 56,Litt. 200, b.—­

Fitz. N. B. 127.



KOCKINGHAM, TERM,FEBRUARY 1823.

authorities,On a consideration of all it seemsthese to us
manifest, houses, fields,that when two ownpersons separate
&c. either can use his own for andany purposeadjoining,

manner, similar,orin not the custom-aany directly affecting
use his of his Theirown houses and fields.ary by neighbor

are not thusco-extensive;mutual and and useartyrights
wouldlimited be unreasonable and unlawful. When they

as aarticle,own-distinct of anportions building, bridge,
&c., beof cannotmill-dam, one which actuallyportions

severed, to withoutor impairingdirectlypermitted decay,
other, to ac-use of the this seemsthe principlecustomary

and for act con-new or wilfulanyquire strength, negligent
to ofone the the other a suitportion injury portion,cerning

Each has abe sustained. direct thecan interest in preser-
; the of is neces-whole the wholepreservationof thevation

a ofthe of and misuser ato part; any partenjoymentsary
ofthe the remainder.impairs ordinary employmentdirectly

consideration, a tocase underThus, in the keepneglect
to downthe dam in usual orhalf of repair, keepnorththe

time, theof lessens at onceusual quantitythethe gates
dam,south of the and,the halfwaterof againstquantity

thatextent, render half with theto a maycarriedif great
Each, however, is entitledworthless.thereon totallymills

his of theuse from damportionhis ownwater fordrawto
what would benaturallyexceedingquantities.notin any

at the dam.situated Becausemillsto accommodatedrawn
orthere at mills dis-used somewhetherquantities,such
of the other owner,thebelow, impair rightsdo nottance

ithalf, more than wouldhiswaterthe againstlesseningby
situated at the dam. Butwerethe millslessened, ifbe

toas not retain thesobe left unrepairedthe damshould
soraised asbe toor thewater, longof gatesusual quantity

raisedbe orusual, or keptis constantly,more thanoil'draw
be used,notdam wouldthe generallywhen mills attimesat

thewas too little to turn machin-waterthe running,whenas
water,ofuse thewould be anthe dam—itata millofery

con-of the notat the time grant,contemplatedprobablynot
ofhalfof the othercustomarythe employmentsistent with

hence, actionable.anddam,the
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Runnelsthew-’ the clause inJ. Before examineC.Richardson.’ vs,_ ^
Bullen,itnow to be decidedthedeed which questionupon arises*

theto what would have beenbe useful consider rightsmay
thehad no been inserted in deed*of the such clauseparties,

situatemills uponWhere several ownpersons severally
stream,ofdifferent the same and each has anparts equal

¡ois thewater,to of the bound use waterthe use eachright
so as not to andmanner,in.a" reasonable and ren­destroy

And if hisder useless the of the others. one shutsmills gates
and or lets it offdetains the water in unusualunreasonably,

whoto those are fromso as belowquantities, prevent using
the he 17it, he will be liable for occasions. John­damage

306, 136,vs. Mass.son, Merrill WestonRep.Brinkerhoff.­—­8
Johnson, 241.­—­3 Caine's 307.-1vs. Alden.­—­10 Rep. Ventris

23­7­ -2 John.86.­—­15 213.—Carthew116­ .—­Cases,Caine’s
­1­3 507. So beMass. one liable forRep. unreasona­may

water from its natural thethe course todivertingbly preju­
174,6dice of East.another. 208.­—­1 vs.Wilson Brown

water,A.if or divert theBeet. And interrupt unlawfully,
course,the B. its B.from to mill of ancientflowing by may

Ads land,enter and remove the obstruction.uponlawfully
9420.—­13 Mass. Mass. 316.­—­9 Coke 53,Rep. Rep. Batin's

101, Penruddock’scase.­—­5 Coke case.
is,ofA one half of a dam inconveyance opinion, amy

the toof use one half of the water.right Theconveyance
dam,own the neither tenants common,as in or asparties

tenants, but each has all the title injoint his several part»
the dam,Of head water raised the are, however,by ten-they

ants in common. And in such case,a if one thedraws wa-
ter to the ofunreasonably, the other,injury case bemay
maintained thefor injury.

“Lord ifCoke twosays, several owners of houses have a
“ river in them,commonbetween and if one of them corrupt

(i) Lift,“the riven Cokethecase.’Yl)the other shall have an action on ',, 20@,b.. —13 &, , ;rr i -r ■He also n there be twosays, 7,26.tenants in common, of a
“ wood turbarie, pischarie, like,or the and one of them doth
“ waste, the will ofagainst his hiscompanion, companion (2) CokeLitt. 200.
“shall have an ofaction waste.”(2) Where two have ofright
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Runnels land, theand one otherthe same surcharges,incommon. may
W. 817.3 287.­—­2 Black.Bullen. case. Wilsonmaintain

dam,of theseveral sametwo own partsWhere severally
implied them,between run­contract or covenantisanthere

hisland, ineach shallthe that keep repair, portionwithning
as;the water and that soonhe usesdam, so asthe longof

towater, hr shall the otherthe permitto useceasesas one
ofcontract, our statutethisOn impliedthe whole.repair

“16, mills,to ofan act relative the01, repairsentitled8­June 1­
559, vs. Miller.­—­114 Mass. CarverRep.founded.is&c.”

hisin such a usecase,And each por­325. mayMass. Rep.
water, buthereasonablein pleases,of the any waytion

thethe to ofwaste thewater,can prejudiceneither wantonly
other.

deed,in this whichconsider the clausenowwill gaveWe
“ water fromthe ofprivilege taking anythe granteeto

the ofof the use him.the half dam for“part of northerly
“ heirs andhis assigns.”

law,that ofdeeds shallin the the constructionIt is maxima
un-to an indifferent andreasonable, equalandbe according

Shepherd’s Touch. 86.(1) rule, fol-illustrates this thebyShepherdderstar.diiig.(l)
examples:lowing

“ manor,in all this shallcommonanother myI toIf grant
to commonable and notplacesto extendbe construed only,

&lc.gardens,to my
manor,his trees in his I shallthis,me ail“If byone grant

his trees.have applenot
“ beasts,me all this beIf one commonfor shallgrant my

thebeasts,all and not andfor commonable fortaken goats,
like.

to in all land for 1tin,one me his not.dig“And if grant may
house.”histhis underdiggrant,by

maxim, thetolaid downthe by Shepherd,If we apply
todeed,there seems to me be nothis difficul-ofconstruction

can that Fred-No mancase. reasonable suppose,in thety
intended, thethis clause incould have byerick Runnels

drawto the waste gates,andthedeed, opento rightgive Frye
intend, it is notIf he didpleasure. sohisatwaterall theoff
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dam»wholethenot.he did grantwhyperceived,easilyverv
useless.millshis ownrenderedhaveaSuch grant might

ofam, constructionthat the truetherefore, of1 opinion,
halftake histobeclause, is, shouldthat permittedFryethis

darn, and forof the purwater,the from parr, anyof any
itin the use ofbe confinedhe notand shouldpleased,pose

to his mills.
"Mew trial granted*

TERM, 1823.HILLSBOROUGH, APRIL

ELI CURTIS JOHNvs. CARSON.

actionin an of anfor assault and the defendanttrespassWhete battery, pleaded
and thedtrn*sn$,assault re de suainjuriason plaintiff plied talipropria absque

issue joined;causa, &e. which was it was heldupon to be to thecompetent plain-
to the outrageousassault,shew thattiff which the made,defendant was and unflé-

to his defence.cessary

• assault,ofwas an action forTins an andtrespass battery.
The defendant son assault demesne. Thepleaded plaintiff

de suainjuriareplied causa, &c.;,talipropria oaabsque
waswhich issue joined.

cause was tried hereThe at October term, 18-22,when it
evidence,in that the in factappeared plaintiff made the

assault, but itfirst ivas proved theclearly by thatplaintiff,
ofthe which heheating complained was excessive outand

all to theproportionof offence committed. The re-jury
turned a verdict for the plaintiff. The defendant moved

a trial,new on thefor thatground the plaintiff not, asought
the stood, to havepleadings been permitted to shew that
the was excessive.beating

Richardson, C. J. The question submitted to our
decision in is,caseihis whether the plaintiff toought
have been aspermitted, the stand, topleadings shew that
the assault which the defendant made theupon plaintiff
was andoutrageous to hisunnecessary defence theagainst
attack of the plaintiff’?

“ it is saidChitty says, ifthat the defendant’s wasbattery
“ or more thanoutrageous, was for selfnecessary defence,


