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10 Johnson 304.—3 Burrows 1731, Rex vs. Bathe et-g.—8 D.
& E. 357, .the ng vs. Wilson. . .

Itis of no importance whether the seisin be by nght or,
by wrong, or whether the term for years be legal or not ,(1)
But there isno doubt that the complaint must allege,that the
complainant wasseized orpossessed for a term of years.(2}
It is equally -clear, that the entry must be - alleged to have
been with astrong hand and armed power.. 8 D, & E. 357,
i3 Johnson 340.———8 Joimson 443 Burrows 1731.—Co. Litt.
2575 - : §
In the present case, the Complamt descubes nothmv more
than a common trespass, and ‘is, in that particular, bad. It
is also defective innot stating that -the complainant was seiz-
ed or possessed for aterm of years. - Kitherof these grounds
will war rant us in quashmg the proceedings.

Proceedmgs quashed
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- k'GR/AFTLON, MAY 'TERM, 1823.

A

DAINIEL EATON »s. DAVID SLOAN.

When a memIf who hves mthm the’ state, when the action is commenced dms'
while the actmn is periding, the endorser of the writ ‘is discharged.

Tms was scire facias against Sloan, as endorser of a writ
in an action bloucrht by William Tarlton agamst Eaton, and
was submxtted to the decmon of the court upon the follow-
ing facts.

On the 13th Novembcr, 1816 Tarlton sued out a writ
avam'st Faton, which writ was ‘endorsed by Sloan, duly served
and entered at the court of comwmon pleas, February term,
1817, in this county, from which court the action was
brought by appeal to this court, previous to May term here,
1819. Tarlton died, and at_that term, Polly Tarlton his ad-
ministratrix, was duly admitted to prosecute,and at May term
here, 1820, Eaton recovered judgment against the said Polly
Tarlton, admmxstratrxx as aforesaid, for his costs taxed at
4100 72; sued out execution against the goods, chattels or
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iand of the said William, in'the hands of ‘the said Poll?/o de-~
livered the same execution to an oiﬁcer W ho made return 88
follows: - , ‘ o

“Grdaftons sss N bmmber ternt, 18‘2’0‘,* siip’e«i'iar covrt, ‘/I
“ have made diligent search for the property of ‘the within
“ named defendant, and net being able to ﬁnd any, I réturn
“ this exeécution’in no part satisfied.” -

And it was agreed, that 1f' ‘the court should be of opimcm
upon the above facts, that the plaintiff' was cntitled to recov-
er, then the defendant to be defaulted H otherwxse the plame
tiff to bécome nounsuit.

Noyes, for the plaintiffi

Eell, for the defendant. : e e

By the court. Where a plaintiff is an ‘inhabitant of this
state, the endorser of his writ undertakes to pay the costs
for which the"defendant may have judgment, in case the
plaintiff neglects, avoids, or is unable'topay ‘the costs; and
such neglect, avoidance, orinahility, appears by an officer’s
return Upon an execution issued against the plaintiffi(1)

As a plaintiff; who' lives in'the state, may in all cases en-
dorse his own writ, it seems to us reasonable that before a
third person who may have endorsed o writ in such a case
is charged, the party who seeks to charge him, should shew
a strict compliance with all the requisitions of the statute.
One of these requisitionsis, upon a fair construction of the
statute, an execution against the plainti. But when the
plaintiff dies  pending the suit, no execution can issue
against him, and we are of opinion that in such a case the
enderser of the writ is discharged.

Judormcnt for the d%ndants
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