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valued at anddollars, the described insixty-three trespass
third which wascount,the for an tree whichoaktaking

hadthe severed from the landplaintiff previously desig-
nated the committee for the defendant’sdower of theby

The thewife. of committee wereproceedings obviously
theineffectual to defendant ofgive any right possession,

to disturb that of theor plaintiff.
The verdict he amendedmust, therefore, toaccording

the and reduced to anddollars,agreement, sixty-four judg-
entered for thement thereupon plaintiff.

on the verdict dollars.Judgment sixty-fourfor

etDame et v. Dame al.al.

title,anyto have in trust for thebydevised one not shownland beIf
presumptionin no arises from Ms continu-possession,a partyofbenefit

he is in thethat under will.ing possession,in

nor ishaving possession, wholly inopera-neitherfrom one titleA devise
tive.

trial,Where, Superior partysent from the Court for thein an issue down
of offers no evidence sufficient to sustain hisproof,the burdenhaving

cause, the court will order a verdict.

anthe trial of issueeor Partition.Petition Upon
itPleas,the Court of Commonthis court to ap-sent by

defendant,the sons of thethe werethat petitionerspeared
a ofDame,of Jabez copyandDame,Timothy grandsons

and1811,of proved21st May,dated thewill, daywhose
in evi-exhibited1814,of they25th January,the dayon

clauses:thecontained followingThe willdence.
“ dollars,ten to heson paid5. I TimothymyItem give

decease.”aftersoon my
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“ in theDaniel the lands I ownItem 10. I son.mygive
division, lives,son nowTimothysecond where my being

Pierce andof Benjaminone half of the original right
the division of numbersothers; in fourthalso my right

MosesI ofand thatninety-six ninety-four, purchased
of Col. JamesRoberts; and that Ininety-five, bought
said son DanielCalef—which I direct myproperty hereby

and histo the of son Timothyfor benefit myappropriate
the andfor children’s education settlement whenfamily,

witharrive at itlawfulthey discretionaryleavingage;
son same,Daniel to deliver over the ormy profits arising

for histherefrom, the benefit of said andTimothy family,
when and to whom of them he shall think best.”

The also, an of a col-petitioners introduced, office-copy
lector’s deed Dame,from Jonathan Dame to Jabez the tes-
tator, dated June as8, which the collect-1775, by grantor,
or of assumedtaxes, to to the testator that ofconvey part
the lands thewhich will as half ofthedesignates right

Pierce and others, Also,in the 2d anBenjamin division.
of a warrantee deed from Moses to theRobertsoffice-copy

testator, dated on the 1787,17th ofday January, purport-
to the lands named in the as in thewill,ing convey being

fourth division.
evidenceNo was Dame,offered to show that Jabez the

hadtestator, ever in thebeen of butpossession property;
it that beforeappeared went into aTimothy possession

itof had beenportion cleared; it did notwhom,by ap-
had inpear. been of the land de-Timothy possession

will,scribed in the which is the same for the ofpartition
which the was aboutpetition brought, forty years.

this evidence a verdict was de-Upon ordered for the
fendant, to which the petitioners excepted.

thefor thatSoule, contended the evidencepetitioners,
that theshowed of was in subordina-possession Timothy

tion to the title Jabez,of and that the burden was upon
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his to have adverse,the former to show beenpossession
68; 114; 53;Mass. 1 14 16and cited 17 Pick. Mass.

2177;Pick. H. 50. That adverse is a factN. possession
102 ; 495;9 13 14 Mass.to be Johns. Johns. 53.proved.

He contended that the verdict not to or-have beenought
evidence havedered, but that the should to thegone jury.

defendants.Christie,for the

defendantswas directed for theJ. The verdictWilcox,

had failed to showthe that the petitionersgroundupon
In the Commonevidence title. this Court ofofany

con-deeds towere correct. ThePleas purportingclearly
the deedstestator,land the wereDame,the to Jabezvey

have had title ornot shown to powerof possession,parties
to had ac-Dame was not shown haveJabezto convey.

is there the evi-land,of the nor slightesttual possession
him,that in or that he everdence was underTimothy

did asnot,his title in He so farform.anyrecognized
admit he wasclaim the or ever thatdevise,underappears,

land was inunder Daniel to whom the devisedDame,in
the tohis There was for jurytrust for benefit. nothing

ordered,was, therefore,consider. The verdict properly
Pleasand must be the Court of Common tocertified by

this court.


