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money towritingin sums ofagree to contribute certainseveral"Where
land, thereon, proceedand themcertain build mills if some ofpurchase

undertaking, they refusingtheaccomplish may partyrecover of aand
bysum himtheto subscribed.contribute

to actIf, undertaking, agreeof the allin some or of themprogressthe
delin-impairnot theright againstit will such of actioncopartners,as

joined do so.he has the association or declined toquent party, whether
purpose regulatingarticles framed for ofsubscribe thepartiesIf the

action, prose-in the and theregard to common property,their common
work, they therebydo not become unless thepartners,of thecution

in terms establish that relation.articles
byupon producednot be ordered evidence the defendant.nonsuitA will

a right weighed by jury.has to have it theThe plaintiff

Assumpsit. firstThe count was for laidpaid,money
The second was for had andand moneyout expended.

received.
a aoffered paper containing proposalThe plaintiffs

“ deednumber,one of their toLewis Pillsbury,bysigned
is the ofwhich to be formed for purposethe companyto

them,mills andall themills, describingprivilege,”building
Beneath thathundred dollars.”sum of fourthe“for

tothe“We,these words: undersigned, agreefollowed
ourhere affixed toin the millsof stockthe amounttake

with thedefendanttheThis was bynames.” signed
theand allname,his by plaintiffs;set against$400figures

name,hisa sum indicated by againstwith figureseach
datedwasto This$2,200. paperamountingwholethe
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next a1843. offered deedof Theythe third day April,
executed said Lewisduly bydated the day following,

the usual covenants of andcontaining warranty,Pillsbury,
thehimself,to to defendant and theconveypurporting

the real estate described inother theplaintiffs, proposal
recited. This deed was re-above andduly acknowledged

evidencealso offered to that at acorded. They prove
the subscribers to the held theof on 17thpaper,meeting

a1843,of chose clerk, treasurer, and atheyday April,
for thedirectors,of three whom defendant voted,board

mill; about the ofto construct the that last that month
thea was to andprocured inspect tomill-wright privilege,

there was waterdetermine whether and ifenough, so to
modedecide the best location and of construction;upon

that the defendant attended this examination, and appeared
that Duncanactive in one should beadvising employed

&c.;the that he afterwards declared that hemill-wright,
thanowned a share of the mills otherany one, andlarger

had a to in and turn out the miller, and that heright go
did other acts to show that he actedsundry tending as

mill;in that theowner the ofboard directors procured a
mill to erected whichbe cost about in the$4,000, fall of

and that1843, called the defendant tothey upon hispay
theof of it,proportion expense to theerecting according

sum that he subscribed.
Evidence was offered to show that there was an agree-

ment to to build theproceed mill as soon as sharestwenty
should be subscribed, toequal andshare,$100 per that if
the cost should exceed the amount subscribed, the balance
should be the subscribers in thepaid by ofproportions the
several sums subscribed them.by

The defendant, this evidence, submitted aupon motion
afor nonsuit, which was denied. thenHe that onproved

the 17th of the1843, theday April, plaintiffs, subscribers,
became to certain theparties ofarticles, whichobject was
to their action as a inregulate company, relation to the
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but that the defend-and the enterprise generally,property
ato to thosesince refused becomethen and ever partyant

tooffered evidence that beforeHe then provearticles.
theof he notice tothe companythe gaveorganization

he orthat should not pay anyother subscribers thing,
to matter.farther do with thehave any thing

of the admissions of Lewis Pills-evidenceHe also gave
the effect that wheii thethe toplaintiffs,one ofbury,

inthe to take stock the pro-containing agreementpaper
thethe defendant and othermill was par-bysignedposed

itthat should not beit said by presentwasties, persons
defendant,and that the hethem, beforeuponbinding

that he afterwards thejointold compa-was mightsigned,
fit,he should see and that this in theas wasnot,orny

of theof several and with their knowl-plaintiffs,presence
notthe defendant did assent to the; that convey-edge

made Lewis tothe real estate himbyof Pillsburyance
evidenceHe also that he wasothers. in-the gaveand
anddirectors,for the other officersvote chosentoduced
the assurancessubscribers’ of Nicholsbythe meeting,at

that suchthe hebyof shouldplaintiffs,others votingand
to become ataken to be bound member of thehenot

company.
instructed the that if the defendantcourt juryThe

and before act was done thethe com-any bypaper,signed
them notice of his intentionliability,incurring gavepany

theand to have to do withwithdraw, nothing concern,to
be liable. But that after such wasnotwould liabilityhe

erected,and the mill was he notcouldincurred, withdraw,
liable. To this thebe instruction defendantwouldand

excepted.
returned a verdict for the and in an-plaintiffs;The jury

submitted court,certain the theinquiriesswer to by by
the the theof returned answers toconsent parties, jury

the defendant did consent to a membereffect that become
and that he never from it.association, withdrewof the
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thethat verdict he setdefendant movedThe thereupon
the and for ataken,aside on account of newexceptions

trial.

thefor defendant.Leland,
aÍ. The to he subscription bypaper purporting signed

defendant was admitted.3,this 1843,April improperly
This suit is not to recover the amount of his subscription

theon but to him with the of build-paper, charge expense
&e.; is,that to him as a in theownerjointing, charge

stock as The case finds that the mill erectedwaspartner.
theat the stockholders,of and is now ownedjoint expense
them, and carried on the theandby lossesby company,

and andreceived borne each to hisprofits by according
share. thisBut of itself notis sufficient.subscription It

awas course resorted to for the ofpurpose ascertaining
sums could raisedwhat be in case should concludethey

form ato andthereafter’, not tillcompany suchbinding
Coll,should thereafter be formed.company on Part. 626,

,74633; ;B. &632, ;1 Or. 8 9Com. Law 27 B. &Cr. 632 ;
v. Freeke,Bourne Com. Law17 460. The ofagreement

toL. sell his to aPillsbury property thereaftercompany
formed,to be was a conditional contract not executed,

and this defendant’s ais likesubscription butagreement,
no means an absolute and unconditionalby subscription
sofor much stock which bound him as a stockjoint owner,
a tobut anpromise become owner thereafter conditionally,
hisand does not accrue tillliability he thejoins associa-

wastion which thereafter formed under their &c.by-laws,
2. But if this wassubscription admitted, andlegally

defendantthis abecomesthereby stockjoint owner in the
ismill, which now owned and carried on theby company

as the case finds, the orrealizing profits thesustaining
losses as a stockjoint then this form ofcompany, action
cannot be becausesustained, all,they as abeing partners

stockjoint cannot maintain acompany, suit at law in the
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a the ownersname of of one of theirpart com-against
a to thecontribution infor expenditurespany erecting

on the mill. That is,and twenty-one partnerscarrying
a suit at law thecannot maintain against twenty-second,

maintain a suit atcan the law onenor againsttwenty-two
members. All the nowthe inof twenty-two parties join

cannot sue himself.a and Holmes v.suit, a partner Hig-
27;874;k Com. Law Burley1 B. Cr. Harris v.gins, §

233; a;Con.Harris, 8 II. Perkins’233, Ed.,N. Chitty
Coll,1844; 627, 628, and authorities thereon’Part. cited.

theforThe real estate was purchased paidpartnership,
funds, andthe becameofout partnership partnership

Coll,of thethe accommodation onfor company.property
sec.notes, 358, 21, 4,&c. Statute ch. does68, 317,Part.

This defendant is calledfor this case. notnot provide
hands,monies in his as is forto over providedupon pay
12 N. H. 493.Brown,in the v.Perleystatute.

1.the was incorrect: Because3. to juryThe instruction
hetill had become a memberno bythere was liability, sign-

constitution; hisandthe subscriptionby-laws beinging
2. incurredBecause some be-executory. expense beingonly

no difference unless hethe madefore he notified company,
to 3.the Becausea by-laws.had become partner agreeable

aof made himthe subscription partner,the mereif signing
whether had thenevents,at all any expensesliablehe was

he the and hisnotice,not whenor gave givingaccrued
a 4. Be-his asnot affect liability partner.couldthe notice

and lia-notice,on wasa to withdrawhe hadcause if right
the lie wasthe court toinstructions of jury,theble under

thefor wholeafter such notice—notnot liable for anything
hisa stock interestBecause, owner,if joint5.expense.

outof of theand histransferable, way gettingwas only
stock; and he couldhis thatto sell outwaspartnership

he could; and thathis certificatereceivedtill henot do
the constitu-a memberbecame byhave till he signingnot

&c. Holmesv.theof profits,be entitled to anynortion,
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27; Con.,8 Law74; Cbitty1 B. & Cr. Com.Higgins,
“ the com-235. WhetherEd., 234,Perkins’ 1844, 238,

the shareholderifnot,turn out or neg-pany successfully
him to sharewhich enablelect to the conditionsperform

an actualthe he consideredis not to be partner.”profits,
Coll, on Part. 633.

andP. with whom were HubbardFlanders,W. Cushing,
for the plaintiffs.

In a thethe of court willdeciding question partnership,
look to the contract and at the time it wasthat, too,itself;
made; and the is a doubtful one no subse-unless question

acts make a at the timewill the contractquent partnership
720;of its v. 4 D. & E.Robertson,execution. Saville

3 Stark. at the contract ititself,Ev. 1072. hasLooking
none 3of the of a Stark. Ev.partnership.ingredients
1071, K; 3 Kent’s Com. 3. The3072, note admissions or
declarations of a are not admissible to thepartner prove
existence a v. 5of Tuttle Pick.Cooper, 414;partnership.

464;Robbins v. 6 Pick. 3Willard, Stark. Ev. A1072.
contract be such as to constitute a asmay topartnership
third and not as thepersons, between to theparties
contract. 144;Hesketh v. 4 East 3Blanchard, Kent’s
Com. 9. Even abetween suit at lawpartners, bemay
maintained for breach of an to furnish a certainagreement
sum or stock for the In suchpartnership purposes. cases
it is not much aso as an to launchthepartnership agreement

;1 sec. 665partnership. 616, v.Story Eq., Leckie,Venning
6;13 East 1 345;PI. Stark. Ev. ;1083Chitty’s 1082,

Dunham 8Gillis,v. Mass. 462. When the at lawremedy
is no relief will be inentirely adequate, granted equity.
1 sec. 670. The are620, tenants inStory Eq. com-parties

andmon, maintain this suit. Merrill v. 6may Bartlett,
Pick. 46; ;Thorndikev. 6 Pick. 120 Beaumontv.DeWolfe,

4 ;Mass. 400 5Crane, Goodnow,v. Pick. 228.Bryant The
claim or in this suit is one out of realright growing
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and rules toestate. The of law part-principles applicable
and which andnerships, partnershipgovern regulate

estate;do not real and in the ofto absenceproperty, apply
covenants between the real estate ownedspecial parties,

is to be considered and treated as such, with-by partners
;out reference to 3 Com. 15Kent’s Goodwinpartnership.

v. 11 469.Richardson, Adm’r, Mass. "When one sub-
ascribes, with sum to someothers, of onmoney carry

common lawful in anditself, to be bene-project, supposed
ficial to the and is advanced theprojectors, money upon
faith of such an action forsubscription, money paid may

maintained a for the of hisbe subscriber amountagainst
such as toor of it be hissubscription, portion may equal

of the incurred. v. Harris,proportion expenses George
533; 164;4 N. H. in 6 H.Troy v. N. SameSociety Perry,

430; 12 ;v. Mass. 196Goddard, Lana,7 N. II. Larkin v.
;v. 5 Pick. 228 Amherst v.Bryant Goodnow, Academy

6 Pick.Cowles, 427.

' of theC. J. Lewis oneGilchrist, Pillsbury, plaintiffs
to to arecord,the proposed convey companyupon having

at acertain real estatemills,to be formed for building
includ-others,indicated in the a number ofprice writing,

in the mills to anthe to take stockdefendant,ing agreed
de-each in his Theamount indicated subscription.by

takefendant to $400.agreed
clear. Onethis is partyNow the of verypapermeaning

in ofconsiderationeach,sell the andland,toproposes
the toothers,of agreesthat and of the promiseproposal,

andthe land con-a sum towards buyinggive specified
todefendantmills. The promisedthe proposedstructing

sum he is boundand thisthosetowards objects,$400give
fulfilled.have beenthe conditionsto pay, provided

A con-fulfilled.have beenis evidence thatThere they
thetomade to the subscribersthe landof wasveyance

is evidencetherebuilt;mills andand the wereproject,
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the de-the well have found thatwhichupon jury might
the and assented to thefendant assented to conveyance,

the work in various of itsexecution of stages byprogress,
and in the of the necessaryappointmentadvising aiding

and the like.agents,
The case in like that of v.is, respects, Georgemany

4 H. 533. has advanced theHarris, N. been byMoney
in which thein the of the objectplaintiffs prosecution

all and towards the defendantunited, which prom­parties
ised to a certain sum. It has been advancedcontribute

the faith of that and doc­to theupon promise; according
trine he ancited,of the case is liable to action in behalf
of the thewho have so advanced for theparties money,
sum which he to pay.promised

This is athe case. Is there defence to it ?plaintiffs’
The defendant introduced evidence that the subscribers to
the to certain articles,became forproject parties having
their to their action as a in rela-object regulate company
tion to the and to the andproperty enterprise generally;

refusedevidence that the defendant to those articles,sign
heand that refused to farther with theproceed project,

to the of the land.and to assent thisconveyance Upon
the hehe makes two In firstevidence points. place

a the that the articlesnonsuit,moves for upon ground
land was and the mills for ashow that the builtbought

and that the defendant cannot be aspartnership, charged
firm;a at the suit of the other members of thepartner

and that if that technical there isfails,objectionsecondly,
not evidence that ever theto show he joined partnership,
and he in theso never either of thebenefits,participated

of the land or of the mills erected.grant
the first he Theinsisted a nonsuit.Upon point upon

cameevidence which the nonsuit was moved fromupon
the himself it. A is notwho moved nonsuitparty granted
in such for the is to thecases, not toplaintiff* obliged yield

and is entitled have it theevidence, to jury.byweighed
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But the evidence fails to establish a partnership among
who,those otherwise,or became toby thesigning parties

articles. for a course to beThey providedsimply pursued
in into effect the of theproject mills.carrying building
For that thecontain, areanything they parties merely
tenants in with thecommon, of such overordinary rights
the and in itsproperty proceeds.

Nor is it a clear that inif, addition to theproposition
mutual of all the to contribute certainagreement parties
sums for the of the andland, for thepurchase making

andproposed theimprovements upon it, consequent pur-
chase and theconstruction of under circum-improvements
stances that thewould bind individuals to ac-contribute,

to the case made the incording should,by plaintiffs, they
the of the work, that it should be en-progress arrange

them the of ajoyed itby upon principles copartnership,
at allwould affect their several liabilities under the origi-

nal mutual contract.
Their theto land and a mill isbuild oneagreement buy

so much all to do. The manner ofthing; they agree
it is anwhen built different matter, notusing entirely

as it would seem, thenecessarily, ofaffecting obligations
the to the toparties andunqualified undertaking purchase
to build.

Whether the defendant with his associates as toagreed
the manner in theirwhich common should beproperty

and in awhen condition to anenjoyed, acquired put yield
must admitted to be immaterial asincome, be itwholly
his to and it.for Soregards original engagement buy pay

immaterial whether or notit seems towholly they agreed
theas in Noimprovements.proceed partners making

will,his own to enter that re-made,one could be against
others; and hislation with the to contributeobligation

hiscould not be affected the fact that associates choseby
effect-that form of association as the most convenient for

the common the mill. To holdofing purpose building



1849.TEEM,JANUAEY 99

Pillsbury.Pillsbury ».

the conditions on whichto thathave seehim, onlythey
fulfilled withare respectto and buildthey purchaseagreed

and otherto the structure, necessary par-the ofquality
ticulars.

reasons,alla for theseThe for was,motion nonsuit
denied.properly

in addi-if,seen thatAs to his second it has beenpoint,
andtion to the to improve,purchaseoriginal agreement

some an for theof the enter into association pur-parties
in to thetheir common action relationofpose regulating

and the a to the convenientwith viewproperty enterprise,
or beeffective whether that associationit,ofprosecution
in otherwise,the nature of a wellor maypartnership they
do and of theso without the rights obligationsdisturbing

imma-is, therefore,to the Itparties original agreement.
theterial the himself withwhether defendant associated

in the innot, theyothers or manner whichparticular
so far as towardsunited, his torespects pay $400promise

the common object.
The a mem-evidence that he fromdissented becoming

notber, if the verdict had wasit,been in withconformity
evidence his dissentto the real The ofpertinent issue.

to the it failed,the was to butsubmittedconveyance jury;
in to a verdictevidence,the encounter with other procure

with it. evidence of an assentin There wasconformity
to the conveyance.

haveof toThe directions the court to the seemjury
defendant.been to the They chargefavorablesufficiently

did not withdrawhim the that heonly upon supposition
built.from his the mill wasuntilundertaking

- fora verdictwarrantevidence,The does nothowever,
hemore than It fails that expresslyto show agreed$400.

whichto underor to the circumstancesmore, showpay
of theby par-such entered intoany anywasagreement

beties. With this there mayqualification
theon verdict.Judgment


