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in the of the 22dis thereNeither anything agreement
in terms orthe reason-which plaintiff, byof February by

the defendants’ undertak-withable implication, dispenses
secured to her on the; nor is which appearsanythinging

a insubstitute,the to be orface of wholly part,writing
theshe is entitled to contract with thethat which byfor

Hackett and Yorkdefendants. The sum of which$5
considerationsis dis-to to her uponannually,agree pay

the indentures.inexpressedtinctly
made the interven-that wasThe througharrangement

this :than Hackett wastion of Carter was no more
hisbound to cut and haul the wood withby agreement

toDaniel and with the receiveJr., plaintiffagreedPage,
a it. Thisthat or of was anservice,instead of part$5

haveshe wellwhich certainly mightarrangement made,
«she ;for which contendswithout sacrifice of the andright

did intend to asit,she not waive theclearly appears by
evidence.

The to the evidence must, therefore, be over-exception
and there must beruled,

on the verdict.Judgment

Knowles v. Dow.

fregit, requiredthe is to titletrespass guare plaintiff proveIn clausum not
described, if inprove partthe of the close he it to thatto whole which

committed.trespassthe was

Trespass. The defendantthat theplaintiffs alleged
oneand entered their close inbroke containingHampton,

on themore or less:acres,hundred bounded westerly
H.land ofmain inriver and onHampton part, partly
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Smith; on thenorth-easterly line theofsoutherly ofrange
the beach and thelots beach; on the At-grass south-easterly
lantic andocean, on river;saidsoutherly and then and
there his and carrieddestroyed ten loads ofgrass, fiats-away
weed, and ten loads of seaweed, saidlying upon close, &c.

The action was returnable before a of thejustice peace.
Several were in thepleas put by defendant, all ques-raising

title,tions of and the case was in entered inconsequence
this court. The second was reliedplea thatupon. By

“the defendant inplea bar, that the saidalleges inclose,
■whichsaid severalsupposed weretrespasses done, was not
at the said times when the said severalsupposed trespasses

done,were nor at time from thenceany hitherto, hath
nor theis,been close of the in manner andplaintiffs, form

as the haveplaintiffs and issue wasalleged, joined upon
that The court ruled that this issueplea. theupon plain-

must title to all andtiffs ofprove the close de-every part
in their and thatwrit,scribed that owned atheyshowing
the andclose,of that the confessed was com-part trespass

that was notmitted on to sustain thepart, issueenough
Theon their a of thepart. plaintiffs produced votecopy

ofof the which inproprietors Hampton, by they granted,
Chaseto one and his “all that1714, heirs, marshJoseph

orand thatch between the calledground lying placeflats
and the river’s mouth,the Cedars that is not laidalready

The courtlots.” ruled thatintoout nothing passed by
thatchmarsh, andgroundthis but and that it didflats,grant

a tract of sand-hillscover thenot between marshlying
the sea-beach.and

an madeThe saidplaintiffs produced agreement by pro-
one Elisha thenSmith,with the owner of Chase’sprietors

in recite thatwhich havethey they perambulatedgrant,
the line andand established bounds between themarsh of
and themarsh that saidthe Smith ofproprietors bought

Chase’sHilyard,Jonathan atmeaning grant: beginning
the southwesta stake at corner of the and&c., fromway,
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stake,said the line between said commoners’dividing pro-
34runs south almost eastmarsh to aprietors degrees

beach,little near thethe beachpine, amongstanding grass;
said line the of saidruns over southwesterly part sand

thestand, cedars;on which the trees calledhills, said line
staked and that the abovesaidout,being agree partition

and a andsettlement of line bounds between the said
marsh the said and the saidSmith,of marsh of the said

full and final andcommoners, shall be absolute forever.”
theThe court declined to that thejury, linecharge thus

the said Smith,established entitled as theagainst proprie-
to all thetors whether marshland, or sand hills, onlying

his side of the line.
The offered in evidence aplaintiffs of the record ofcopy

votes the ofpassed by proprietors OctoberHampton, 31,
that all1749, marsh, and beach to the southward ofgrassflats

the Pines, so to thecalled, river’s mouth, to thebelonging
laid out incommoners, lots,be and a committeeappointing

to out the marsh and and beachlay above men-grass,flats
tioned. A of the of thecopy report committee, outlaying
a lots,of bounded south on the linerange established by
the of 11th October, 1748, and a voteagreement accepting
their The court held thereport. evidence incompetent,

a transaction “inter inalios," and which neitherbeing the
to this nor thosecase, whoseparties rights hold, hadthey

any participation.
The show a deed theplaintiffs covering premises de-

in their writ,scribed made Elisha Marstonby to A.
Knowles and J. Dowse, whose estate the plaintiffs have,

1,dated 1761. Marston then thewasApril proprietor of
to Ohase of had no1714,the but other title to thegrant

inincluded his deed.land It that theappeared plaintiffs
had entered the landrepeatedly andupon they claimed,

sand hillswas and andbeach not marsh,which grass thatch
and andflats, did acts asmany owners,ground though

did theothers like without claim.any
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theas to this that ifpoint, plain-told the juryThe court
a of this land from who had nodeedtiffs, personshaving

aland,the this was suffi-it,enteredtitle, claimingupon
ato them verdictof the whole entitle tocient possession

issue.the secondupon
a thedefendant,found verdict for the whichThe jury

trial,set aside and for a new becausemoves toplaintiff
is and and because of theverdict law evidence,the against

case;of as in thecourt,the set forthmisdirection foregoing
the theit ordered that uponand was questions arising

forcase reserved and the decisionbe assignedforegoing
the Court Judicature.the of ofof Justices Superior

;cited 144 Feasleev.for the YelvertonFrench, plaintiffs,
321; 7 N. H.317, Rowell,5 N. H. v.WheelerWadleigh,

2 a.515; sec.Ev., 618,Gr.

2 618;for cited sec. 8defendant, Ev.,the ‘Gr.Fmery,
138; 4 108.& Pick.Ad. E.

anIf a in action ofJ.Wilcox, plaintiff, trespass guare
clausum, close,to describe his he doundertake mustfregit,

thein order that defendant bemay trulycorrectly, ap-it
he to if titlemeet,the claim has theof be broughtprised

And received thewill not be atproof trial,in question.
as within the limits ofnot thetrespasses,acts set upof

the land isPossession of essential todescribed.close
and is often the inaction,the contro-only thingmaintain

therefore, the same reason for. is,Thereversy. describing
afor land demanded inthere is writit which describing

of entry.
a the demandant shallas in of prevailBut writ entry

as heas described him-much of the premises provesfor
theis settled by authorities,entitled so it thatto, fullyself

an action of thefregit,in clausumguare plaintifftrespass
he that he inshall if showprevail, posses-was rightfully
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ofthat the close described,sion of which theuponpart
Peaslee v. 5was committed. N.Wadleigh, H.trespass

;7 H. 515Rowell,v. N. Starkie’s Ev.317; Wheeler 1229,
1234.

a which isIt is case in admitted, thepartial proof upon
that it is sufficient to show that the plaintiffs’ground right

act as aof action for the wascharged trespass, andperfect,
defeated his failure to ait is not asby prove ex-trespass

heas the one has whethertensive its extentalleged, has
the ofbeen circumscribed limits the title of theby plain-

of the acts of thetiff, or defendant the tres-constituting
In either case the as ofwell thepass. identity possession

thedisturbed, as of act iscomplained of, sufficiently estab-
inlished proof.

The evidence was therefore sufficient to have entitled
the ato theirverdict, andplaintiffs mustexceptions con-

the set aside,verdict be andsequently prevail, a
Nevj trial granted.


