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Stat,, 129, 3,the Rev. ch.By jointsec. in common.heirs are made tenants
This statute embraces estates asexisting passage,at the time of its well

acquired by cast,as those ofdescents of theand is notafterwards nature
law,retrospectivea ofwithin the of the Billmeaning of the 23d article

Rights.
in joinTenants common cannot in a real action.

misjoinderIf a of plaintiffs appear record,upon maythe defendantthe
advantagetake of it upon demurrer.

Entry.Writ of In the amended count the defendant
is summoned to &c.,answer to of,John M. Stevenson,

Norris,James of, and&c., Lucinda of thewifeNorris,
said James inNorris, of the said inright Lucinda, a-plea
of land, wherein they Francisdemand, the saidagainst
Cofferin, one undivided half of situate,acres of land,forty

bounded, &c.,which&c., claim to andthey be their right
andinheritance, whereof the said Cofferin andunjustly,

without disseized one James fatherjudgment, Stevenson,
the said John M.of Stevenson and Lucinda Norris, whose

are,heirs within lastthey now Where-twenty years past.
that the saidsay, James fatherupon they Stevenson, of

him, the said John M. and of the saidStevenson, her,
Lucinda whoseNorris, heirs was seized of theare,they

aforesaid, with the in hismessuage demesneappurtenances,
as fee and inof within lastnowright, twenty years past,

the to the tenby taking profits thereof, value of dollars,
the and theyear; said Francisby Cofferin thereof dis-
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said Jamesseized and from the Stevenson thehim, right
M.descended the said John Stevenson andto James Nor-

in the saidNorris,ris and Lucinda of Lucinda, whoright
same;demand the said John asnow the son and heir,

and the said as andLucinda of theheir,daughter said
and the saidStevenson,James Francis Cofferin still un-

same.withholds thejustly
To this count the defendant demurs and thegenerally,

demandant in demurrer.joins

for theIlall, plaintiffs.

for the defendant.Hobbs,

C.Gilchrist, J. the common lawBy there were cer-
tain serious embarrassments which would have attended
the of tenants injoinder common in real actions. Al-

their was theirthough possession joint, estates and titles
have beenmight different; and aswholly these were in

cases tomany stated,be andrequired have beenmight
traversed or avoided it isby plea, toeasy thatperceive
numerous issues have been in amight joined action,single
to some of which some of the to the suitparties might
have been and bound tostrangers, maintainyet them
under of in thepain action. Thisfailing afforded suffi-
cient for the rule whichground not butonly permitted

tenants in commonrequired to sever in such actions.
This rule still in thisprevails State, reasonalthough, by
material whichof have thechanges supervened upon sys­

tem of real actions, which we have derived from the an­
cient common thelaw, isof it lessnecessity and,cogent;
as was in v. 12 H.Campbell Wallace, N. insuggested 370,

cases does not exist at all. Randmany v. 12 N. H.Dodge,
68.

With to the case wasrespect coparceners, otherwise.
The manner in suchwhich estates which wasoriginated,



CARROLL.152

v.Stevenson Cofferin.

rendered it moredescent, convenientbyalways practically
to their estate same,for them and the one issuejoin, being

could be made.course, These, therefore,of the com-•only,
to in real the re-mon law actions forrequired joinrigidly

their estate. But itof because sometimes becamecovery
either from the refusal of some of theimpracticable, par-

from other for all to aties, causes,or ac-prosecute joint
was madetion, summons severance forandprovision by

such as chose to which were enabled toprosecute, by they
without the defaulted Arch. Plead. 59.proceed parcener.

To avoid this and other incidents ofnecessity, perhaps,
inestates in de-whatcoparcenary, displayed Lord Coke

“notes the of the old the estatesbooks,cunning learning”
havethemselves been abolished Statutes,our Revisedby

sec. and their3,ch. elements129, more intelli-bybrought
under the headaffinities of tenancies in common.gible

But some theoretical distinctions have beenalthough
statutethe referred to,annulled it would difficultby be to
ofaname any practical whatever,change, consequence

effected in thehas been law of this inState,that except
matter ofmere the insever,the to real'partiesrequiring

before theactions, who, statute, would have been required
and have drivenbeen to their writ of sum-to mightjoin,

and severance the whichmons haveupon contingencies
named.been

ofThe statutes some States have made forprovision
heirs to or atcases, sever,such theirjoint joinby allowing

on 33.Jackson Beal Actions But aelection. different
here, which likecourse was pursued by parties standing

in this suit have declared tobeen bethe plaintiffs simply
andin common. The disabilities incidenttenants rights

that estate attach to them of courseto together.
statute thus the nature incidentsThe and ofchanging

the estates of in its allheirs, embraces, terms,joint existing
estates;as and a has madeas-well future beenquestion

interests so as was the interest thevested,whether of
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in this would have beensuit, soplaintiffs withoutchanged
But we think,their consent. the ofupon Millerauthority

6 H. and for the109,v. N. reasonsDennett, there assigned,
athere is room for suchthat no Thequestion. parties

are whichdescent,here in this fromby exempts objections
case,in that was awhich joint createdurged oftenancy,

a contract.course by
which theThe facts upon questions discussed here have
inall thearisen, declaration. Johnappear M. Stevenson

Lucinda are theand Norris heirs ofjoint James Steven-
isand James Norris theson, husband of Lucinda, and

in her Theclaims general demurrerright. is therefore a
and sufficient inform which toproper raise the objection,

and must Arch. Civ. PI. 61.prevail.
theJudgment on demurrer.for defendant
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