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Concorp Rarmroap ». GrEsuy.

Under the statute of January 18, 1887, « providing for the assessment of
damages for land taken for railroad corporations,” an application for a

jury is seasonable if made at the term next after the acceptance of the *

report of the committee.

PrrrrioN, entered by the Concord Railroad, at the Court
of Common Pleas, holden at Amherst, in August, 1841,
setting forth that they had located their road through cer-
tain land belonging to said Greely, and being unable
to agree with him as to the value of said land, prayed that
a committee might be appointed by the court to appraise
the damage to said land. Whereupon a committee was
duly appointed by the court, and an appraisal made by
said committee, and a report thereof returned at the Court
of Common Pleas, February term, 1842, at which term
various exceptions were filed by the petitionee to the ac-
ceptance of said report, and the consideration of said ex-
ceptions were continued from term to term of said court,
fill the April term, 1844, when the petition, report, and
exceptions were transferred to the Superior Court for
their decision thereon; and at the December term, 1845,
of said court, said exceptions were overruled, and the case
was remanded to the Court of Common Pleas, at the Jan-
nary term of said court, 1846, at which term said action
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stood continued to the April term following, when a peti-
tion was filed by said Greely in writing for a trial by jury.
The case was then continued from term to term till the
April term, 1848, when the said Railroad moved the court
that said petition of said Greely for a trial by jury be dis-
missed, as not having been made within the time specified
by statute, and that the report be accepted for the damages
awarded. And the consideration of said motion for the
dismissal of said petition having been continued till the
April term of the court, it was ordered that the questions
arising upon the motion be reserved and assigned to the
Superior Court for their determination.

Farley, for the Railroad.
Atherton, for Greely.

Ginomrist, C. J. The statute of January 18, 1837,
“providing for the assessment of damages for land taken
for railroad corporations,” empowered the Court of Com-
mon Pleas, upon the application either of the railroad cor-
poration or the land-holder, to appoint a committee to
assess such damages, and to report their doings at the
term of the court next ensuing, “which report, if accepted
by said court, with the express consent of all the parties
in interest, shall be final.”

The statute further provided that ¢either party who
may be aggrieved, or in any way dissatisfied with the esti-
mate made by the committee, as aforesaid, may have a
jury to determine the matter of his complaint, on applica-
tion therefor, by petition in writing.” “Such application
for a jury may be made at the same term of said court at
which the said report of the said road committee shall
have been returned and acted upon, or at the next regular
term of said court thereafter; and no such applieation
shall afterwards be received by said court.”

The question raised by this case is, whether or not the
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petition of Greely for a jury was presented to the Court
of Common Pleas “at the term of the court at which the
report of the committee was returned and acted upon, or
at the term next succeeding.”

In one sense, the report of the committee was returned
at the February term, in 1842, but exceptions were taken
which rendered it doubtful whether it was a report upon
which the court could act, and which in fact postponed
any action which the court could take upon it, as a legal
report, till the exceptions were disposed of in the Superior
Court, and the case returned to the Court of Common
Pleas, at the January term, 1846.

It was then that the written act of the committee was
first ascertained to be a legal report, and was received and
acted upon as such by the Court of Common Pleas. The
report was then accepted, not in the sense in which that .
word is used in the statute which provides that the report
ghall be final when accepted by the court, with the express
consent of all the parties in interest, but in the ordinary
sense of the word, which signifies the judgment or order
of the court that the committee have legally executed their
commission, and that the proceedings, of which their
doings formed a part, are fully past that stage.

This, in our construction of the statute, was the earliest
point of time at which the petitioner could have found
himself “aggrieved or in any wise dissatisfied with the
estimate made by the committee,” because it was the
earliest at which that estimate was ascertained. Till then,
the exceptions to the report were pending, which might
have resulted in a recommitment, and an entirely different
and more satisfactory estimate.

‘We think that it was not the meaning of the statute
that the party should be required to claim his jury before
he could possibly know whether the final report of the
committee would be satisfactory or not. And such knowl-
edge would be impossible, so long as the exceptions were
pending.
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‘We are, therefore, of the opinion that the application
for a jury was seasonably made, having been made at the
term next succeeding that at which the report was ac-
cepted, and that it ought not to be dismissed.

Motion denied.

Stare ». MoNas.

The Superior Court have power to bail in all cases, and will ordinarily'
exercise it in favor of the prisoner, in cases not capital.

Homicide, which results from the perpetration of offences below the de-
gree of felony, and without malice, is manslaughter—a felony, but not
capital by the laws of this State.

- Morron for bail on the part of McNab, a prisoner,
indicted for causing the death of a female by means used
to procure a premature child-birth. The facts sufficiently
appear in the opinlon of the court.

HMorrison, for the prisoner.

Giuermrist, C. J. The prisoner stands charged, in the
indictment, with having caused the death of Sarah .
Furber: in the first count, by administering a noxious
drug; and in the second, by the use of instruments, with
the intent, in either case, to cause her to be prematurely
delivered of a child with which she was then pregnant.

To attempt or to accomplish a purpose like the one im-
puted in the indictment to the prisoner, was a misde-
meanor at common law, but does not appear to have been
treated as a felony, unless possibly in very ancient times,
except in cases in which the child, actually born alive, had




