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We of theare, therefore, that theopinion application
for a was beenmade, made at thejury seasonably haying
term next that at which the ac-wassucceeding report

and that it not to be dismissed.cepted, ought
Motion denied.

State v. McNab.

cases,SuperiorThe have power ordinarilyCourt to bail in all and will
in prisoner,exercise it tbe in capital.favor of eases not

Homicide, results from tbe of offencesperpetrationwbicb de-below tbe
malice,gree of felony, manslaughter'and without is felony, but not—a

by the thiscapital of State.laws

• Motion for on thebail aMcNab,ofpart prisoner,
indicted thefor death of a femalecausing means usedby
to a Theprocure premature child-birth. facts sufficiently

in the of the court.appear opinion

forMorrison, the prisoner.

C. TheGilchrist, J. standsprisoner in thecharged,
withindictment, caused the death ofhaving Sarah H.

inFurber: the first count, aby noxiousadministering
and in the ofsecond,the usehy instruments, withdrug;

case,the in either to cause her tointent, be prematurely
of a child with which thendelivered she was pregnant.

To or to a like the one im-attempt accomplish purpose
in the indictment to the was aputed misde-prisoner,

meanor at common but does tolaw, not have beenappear
treated as a unless in ancient times,veryfelony, possibly

in cases in which the hadexcept child, alive,bornactually



TERM, 1849.JULY 161

v. MciTab.State

thein of the means used to causeperished consequence
552; 11 Hawk.424,birth. Russell on Crimespremature

PI. ch. sec. 16.Or., 31,
orAs those fatal circumstances,there is no ofallegation

intent tothat the withact was anyaccompaniedcharged
orcause or with other ulteriorensued,the death that any

the laid in thethan the one offenceintent, specified,
the aindictment, is above of ornot degree manslaughter,

the anhomicide,felonious from ofperpetrationresulting
of 1 onunlawful not itself felonious. Russell Crimesact,

527; 1 East sec. 218.Law, 5, 4,Cr. ch. page
This thus from murder the ab-crime, bydistinguished

sence of and ofmalice, as the fruit offences less noxious
than those which to their fatal un-issues,impart although

the character and ismurder,ofdesigned, graver penalties
a isbut not our lawstechnically felony; punishable by

with the loss life,of orfine,but with with-by pecuniary
out confinement and confine-imprisonment; by solitary
ment to hard labor, for timeterms of in the stat-specified
ute. ch.Rev. sec.Stat., 214, 4.

A motion has inbeen submitted behalf of the prisoner,
that he be admitted bail;to and the arisesquestion
whether it and with themay lawfully consistently, practice

theof court, or whetherprevail; felonies, not arecapital,
bailable.

to Blackstone, is abailAccording or bailmentdelivery
aof to hisperson sureties, theirupon withgiving, together

himself, sufficient for hissecurity heappearance; being
to continue in theirsupposed ofinsteadfriendly custody,

to 4 Black. Com. 297. Andgoing Hawkinsgoal.” says
“ a man’sthat bail are looked hisasupon of hisgoalers

own and that thechoosing, bailed in theperson is, ofeye
the law, for esteemed to be asmany purposes much in the

of the court whichprison he is bailed, as ifby he inwere
the actual of thecustody proper “it seemsgoaler.” And,

incertain, bailment, that if theevery bailed be sus-party
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as to deceive hethem,his bail bemaypected by likely
detained them to theand enforced toby appear according
condition the orof berecognizance, bymay brought
them the shallbefore of the he bewhomjustice peace, by

PI.he new 3 Hawk. Cr.committed, unless find sureties.
186.

statutesIn the of the severallaw,early stage English
the sub-for their to secure toenacted,were objecthaving

in thethe of admitted to bail properject privilege being
and restrain sheriffs theto and with.cases, others, charged

iuor control of from casesbailcustody prisoners, granting
in of and the endswhich considerations public safety

seemed to its denial. statutesrequireof Thosejustice
detail,with some the cases in which bail wasout,pointed

inor otherwise. of .them still remain’admissible Some
and are' of the commentaries of thetheforce, subject

4 3298;the Crown Law. Bl. Com. Hawk.writers upon
15. But2,PL B. ch. wereCr., they designed merely

of andfor the the inferior jurisdictions,government
asnever considered within theirwere purviewembracing

courts,”thesethe Courts of Westminster. “YetSuperior
discretion,in theircited,last “willthe author always,says

statute,rules theto the bya due prescribedpay regard
declareda isadmit to bail who expresslyand not person
circum-be without someit to irreplevisable, particularby

difficult toAnd, therefore,in it seemsstance his favor.
oran instance where attainted of butpersonsfind felony,

or notori-thereof verdict orconvicted by general special,
or their own&c.,of treason byously manslaughter,guilty
have been admitted to the benefitotherwise,confession or

some to induce the court towithout motivespecialof bail
224,it.” Hawk. Pl. Cr. sec. 80.grant

irre-bail in all casesThis ofprinciplegeneral refusing
Westminster, I., seemsto derivethe statute ofbyplevisable

excited in parte Tayloe,from other authoritiesconfirmation
foundationwas as theand adopted5 49, expresslyCow.
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it was thereAndcase.the in thatof importantjudgment
in cases of whether capi-ruleheld, felony,as a general

of thebe no reasonable doubttal or that if therenot, guilt
bail;admitted tohe not beof the will ordinarilyprisoner,

indifferentit standscases whereand that in those only
theandinnocent,is or wherethewhether party guilty

in his is bailcourse, favor,is of prop-legal presumption
C. 58.J.,allowable.erly Savage, page
a as this has beenTo what extent such rule actually

it not beelsewhere,courts in or mayadopted by England
consider theto Nor do we tonecessary inquire. propose

which the ofbeobjections practiceagainstmight urged
the of to in all cases ofbailallowing question depend,

the state of the evidence of andfelony, upon againstguilt,
the of the evidence in such withpractice cases,examining
that further than to that theview, remark,any upon

of one of the cases cited court,the in theauthority by
referred to, such a excludewould bailjudgment practice

in all cases of indictment where the is andinquest private
the the reachnot within of the toevidence party seeking

case it. Lord Mohun’s 1Case,found his Salk. 104.upon
And casethat, in another the same the courtupon page,
were of the that or bailopinion upongranting refusing
such theexamination of evidence would be objectionable,
as to the on the one orside,prisonertending prejudice

Anon.,the other. 1 104.on the Salk.prosecutor
a rule,think that more definite and a rule"Wehowever

of easier and more obvious derivation fromapplication
of law and the admittedthe purposesprinciplesgeneral

of inHawkins,Mr. the editorLeach,of is statedbail, by
3 225.a note to Hawk. Pl. Cr.

“ theBench has toHe The Court of powerKing’ssays:
inwhatsoever; will,and thein all cases gen-bail judges

in case notof aexercise it in favoreral, everyprisoner
there is circum-anyand in cases wherecapitalcapital,

innocent,he beinduce the court to maystance to suppose
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and in the iscase where not with suf-every charge alleged
ficient certainty.”

This rule the scalenotion,the that in ofproceeds upon
punishments annexed to the various of crime notdegrees

there is one decidedcapital, no of that orseverity igno-
others,the inducebeyond that should theminy apprehen-

sion that the be safe allnot forprisoner sufficientlymight
the of thepurposes intrial,beforeimprisonment custody
of of his own The same considera-“goalers choosing.”
tions which demand the oneallowance of bail in crime,

thereall,to is no one so farbeing applicable distinguished
thefrom others that these considerations not toought

prevail, those heinousexcept founded inonly ofiences,
malice, the tenor of whose well bepunishment may pre-
sumed to deter the theaccused, but upon plainest proof
of innocence, from a trial that can be avoidedhazarding

sacrifice.by any
We think the one;rule to be a that itreasonable is

todeemed be the andcommonly one; that isprevailing
in consonance with the Billthat article of of whichBights

theprohibits bail;exaction of excessive since itdenying
where it be wouldwholly, might reasonably granted,

conflict the that humanewith obvious ofequally purpose
provision.

theof theare, therefore, that,We opinion upon general
the is and nobailable,principle, prisoner objection appear-

its in heto the case before thatns,applicationing ought
to be admitted to bail.

toPrisoner admitted bail.


