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If the negotiablemaker of a note that has not become due he summoned
as the note continues to be butpayee, negotiable,trustee of the the will

indorsee,subject,be byin the hands of the to the lien created the
due,process, although he before and noticefide,takes it bond without

of process.the

In such not a to anpendency processcase the of the is bar action of the
most,maker,againstindorsee the but is matter of abatement at and

just groundfurnishes for an to the court to continueapplication the
cause till the of process appears.result the trustee

on a made tbe defendant on tbeAssumpsit, note by
15tb of in to William1847,day July, ninety dayspayable

and transferred,or and bim indorsed inorder,Morgan, by
tbe its to tbebefore whoSeptember maturity, plaintiff,
received tbe same bondfide.

Tbe defendant that tbe considerationoffered to sbow
for be bad Hewbicb tbe note to failed.Morgangave
also 23d of 1847,offered to sbow on tbethat, day August,

tbe note towbicb bad indorsed tbewas before Morgan
an actionone commencedNorton against Morganplaintiff,

asdefendant,and tbe tbemaker,as presentprincipal,
trustee.

inadmissible,betbe court wouldevidence, ruled,Tbis
that tbecould also plaintiff,unless tbe defendant prove

the facts.bad ofbe took tbe note,when notice
;be not do andadmitted that couldtbe defendantTbis

bad no oftbe knowledgethatfurther,admitted, plaintiff
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the theconsideration of or thenote, of trustee process,
until some after he took the note. Thedays defendant,
however, insisted that the evidence offered was competent

sufficientand to defeat the action; but the court held
and aotherwise, verdict was taken,thereupon consent,by

for the to be set aside if theplaintiff, court so order.

for theFuller, plaintiff.

for thePrentiss, defendant.

TheWilcox, J. evidence offered for the ofpurpose
a failure of the consideration for which theshowing note

waswas excluded at the trial.given, properly The note,
been indorsed theto beforehaving plaintiff it was due,

and he been a bond withouthaving purchaser, noticefide
defect orof failure of the theany consideration, defendant

is well establishedprecluded, by toprinciples, applicable
from thispaper, defence thenegotiable upsetting against

plaintiff.
do theNor other facts offered to be constituteproved

of themselves a bar to this action. The defendant offered
that,to show before the indorsement of the note to the
one Norton had commenced a suit theplaintiff, against

of the as andnote, maker,the thispayee principal,
trustee,as anddefendant, attached this debt inthereby

hands. Itdefendant’s was not to show thatthe proposed
had been rendered the defendant in thejudgment against

and it istrustee uncertain whether theprocess, wholly
lien the inobtained creditor that suit will ever beby

That attachment terminated in aconsummated. bemay
of modes.variety

The statute for the trustee theprocessproviding against
maker of a note was not intended to restrictnegotiable its.

The a maker hasindorsee of note whosenegotiability.
the itbeen summoned as the trustee of takesindorser,
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to the andattachment, when thesubject attachment is at
an he recover the debt. The mereend, may ofpendency

was, therefore,the trustee at matter inmost, abate-process
action;and not in of this andment, bar it was the proper

for an to the courtfoundation application below, to con-
tinue the case in court till the tei’mination the trustee.of
process.

thecourt, however,The thatproceeded upon ground
the the note beforepurchased due, andplaintiff, having

the trusteewithout notice of was not inprocess, any way
affected or hound that and thereforeby process, rejected
the evidence. For the same ifreason, it was a valid one,

should have anthe court refused aforapplication continu-
ance of the to await thecause, result of the trustee suit.

the Revised StatutesBut authorize theexpressly trustee
athe maker of note whichprocess against promissory has

been made or which is in this or theState,payable parties
at the time ofwhich,to the same, resided inmaking this

ch. see.Stat.,Rev. 18. a208,State. And mode is pro-
vided ascertainto therespecting possession, ortransfer,

of suchother note. Noticedisposition is to be ofgiven
the thatattachment, anany person ininterestclaiming
the note and show that the samemay appear was trans-

faith,ferred to him in and tor angood considera-adequate
tion, before the service of the trustee And it isprocess.

enacted, sectionby that if it shall14, notexpressly appear
that the note was so thetransferred, promiser shall be

theas trustee debtor;of the and of thecharged payment
rendered him shall ajudgment be fromagainst discharge
ornote,the from such asthereof is topart theequal

amount so with all costs inpaid, taxed histogether favor.
The 10th section for the incase which the trusteeprovides
is theindebted to anddefendant, the time of haspayment
not expired.

The statute makes no distinction between the case in
which the note has been transferred itbefore was due,
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transferred after.which it has been Norand the ease in
Thefor such distinction.we see any makingdo ground

that hasmust take care the holderthe noteofpurchaser
exists;and attachmentit, that noto transferthe right

ifattachment,to the lien of thehe takes itand subject
is thefar of theexist. onlydoes So negotiabilityany

affected.note
at all in cases,did not lie suchIf the trustee process

aa little ofby care, keep proportionlargedebtors might,
the reach of their creditors. Beforeout oftheir property

note,a wasa indebted on1841, party, negotiablethe year
in the trustee reasonprocess byliable to benot charged

had,and debtors means ofindebtedness, byhis nego-of
accustomed to theirnotes, place propertybeentiable

aof their ereditoi’s. This wasthe reach greatbeyond
means of thewhich the attempted, byevil, legislature

to creditorsredress. The wasto found tostatute, injury
dezived from thethan the benefits unrestrictedbe greater

andof we az’eof thecirculation negotiable paper; opinion
theto constructionif we were adoptthat apparently given

the court shouldbelow,the statute we restore theto by
the theit was of statute toobjectevil which remedy.

however, coz’reet in that thewere,court decidingThe
not toin evidence were sufficient defeat thefacts offered

to theand, which the caseprovisionsaction, according
there should thebe ozz verdict. Butmakes, judgment

cannot affect his inthis the trusteeliabilityjudgment
the due was in hiswhich attachedmoneybyprocess,
Norton,the suit of and thus hehands at be liablemight

so.twice. This zzotto beto the debt oughtpay
has of theBut this court jurisdiction only questions

the defendant mzzst seek hishere, andtransferred remedy
and as he be advised.form,in other maysome

theon verdict.Judgment


