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changeand of a railroad are a ofcompletionThe construction near
commissioners,by the as aproper reportedcircumstances to be road
travel;not itdiscontinuing highway openedreason for a for and is no

Pleas,exceptionvalid to the decree of the Court of Common discontinu-
they rejectedthat that the hoarding highway accordingly,such evidence
road, out andregarded layingof road commissioners laid the thewho

years.of the railroad as an certain to in ahappenconstruction event few

Bethlehem,of for leave to discon-Petition of the town
a in 1846 the roadtinue which was laid out byhighway

travel,for or made.and nevercommissioners, opened
thisThe road tocommissioners, petitionwhompresent

asandsame,had discontinued thereferred,been assigned
in it to discon-circumstances,a change properrendering

the said the construction and neartinue comple-highway,
the intion of railroad from River to RiverWhite Wells

Vermont. The that,to showpetitionersoriginal proposed
said laidrailroad had not commenced orbeenalthough

out when the was laid then allout, it was byhighway yet
as an event certain to withinquiteparties regarded happen

a and roadfew was so considered the commis-years, by
sioners.

But the were the of thecourt of thatopinion report
road commissioners in this andcase should be accepted;
the defendants And it was that theorderedexcepted.

in the case reserved andbequestions arising foregoing
to the determination of the Court.assigned Superior

A. for theCarleton, petitioners.original

Gilchrist, C. J. the Revised ch. it isStatutes, 54,By
that town discontinueprovided any anymay highway

theseits in certain cases. One of islimits,within except
selectmen;such the inwhere road was not laid out by

effectualwhich case no vote of discontinuance shall be



1849.TEEM,JULY 211

Petition.Bethlehem’s

ThisPleas.of Commonof the Courtthe consentwithout
hasalterations,withwhich,the same lawis in effect slight

in since 1786.been force
of the samesection of the 50ththe 4th chapterBy

“ inof Common Pleasthe of the Courtstatute, of powers
it isrelation the out of provided,to highways,”laying

allshall be made,“if no sufficientthat, peti­objection
referred to the road com­tions to roads shall herelating

in cases theremissioners of the specified.county,” except
aThis and the one are reenactment ofsection following

the third and fourth sections of the actsubstance of the
of which the office of the road commis­20, 1840,June by

andsioners was and theirconstituted, powersgeneral
indicated; therefore,duties and not to he limited to theis,

the the andembraced in title ofpetitions chapter, specified
thein first It inheld,section. was Hopkintonaccordingly

v. H.Smith, 15 N. to such as152, comprehend petitions
arise under the 54th This constructionmight chapter.

derives confirmation the 4th section the 51stfrom of
which the road commissioners tochapter, requires “report

to the court in in laideach whichcounty any highway
them, shallout, altered or discontinued by pass.”

the in the thecase, therefore,Upon petition present
course Pleas if no sufficientwas,of the Court of Common

matter to the road com-to refer theobjection appeared,
their tomissioners, the return ofand, report,upon grant

in the asthe consent for theyor withhold petition,prayed
has done.advised. This is what beenshould be precisely

inThe for the discontinuance has been grantedprayer
thisthe andcommittee,with the ofconformity report

whatcourt have no topower upon argumentsinquire
the haveeither committee or the court proceeded, pro-

vided their have been regular.proceedings
the 83dThe taken refers to ofwhich has beenobjection

“ inrules thatcourt,the of which applicationsrequires,
have not beenfor discontinuance of whichhighways
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constructed and for travel, tbe commissionopened public
shall -contain instructions to the tocommissioners inquire
and to the courtreport whether of circum-any change

instances, matter theany ofexpediencyaffecting laying
so,said has occurred thehighway, since same laid out,was

thethat same is no and should be dis-longer necessary,
continued reason of such ofby circumstances;change
and if toso, the nature of the with thereport change,

circumstances, and theparticular how affect case.”they
It does not this rule inbut has beenappear every respect
followed the commissioners; but it is said that “theby
construction and near of the railroad fromcompletion
White River to inRiver, Vermont,”Wells asis, compared
with the entertained at the thetime road inexpectation

laid,Bethlehem was that such a railroad he builtwould
awithin few not then laid noout,years, though change

of the meaningcircumstances within of the rule.
are suchBut we unable to come to a conclusion. The

manner and in which the state of factsdegree existing
when the road laidwas affected the minds of theout,
commissioners laid it,who do not form a subjectproper
for our While theinquiry. construction ofthey expected
the railroad as an event not havedistant, they might

inother which do not theexpected many things appear
case; and it is no means certain how far it was theirby

to or them,these ofduly expectations,regard any (which,
however not have been founded inmightstrong, anything

mere ahut as reason to out a roadfor refusing layrumor)
in the actual conditionwhich, of was demandedthings,

the publicby good.
areWe authorized to that the commis-assume road
in thesioners, construction of the railroad as aindicating
of circumstances the ofchange expediencyaffecting laying

aroad, it,out the and as reason for reported,discontinuing
how thealso, ;affected the case and that didtheychange

athis in manner the Commonto Court ofintelligible
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Pleas; and the became satisfied that thethat court change
case indenoted did affect the describedthe manner in the

report.
How far the of the first board influencedexpectations

their toconduct, or have influenced that of theirought
successors, a that thewas withpoint parties might pro-

have made at the and thepriety which commis-hearing,
sioners well have andmight considered, didperhaps

in to theconsider, todetermination discontinuecoming
road;the it abut is mattér which are notwe called upon

to consider. We have before us but one andquestion,
that is whether the of the railroad from Whitebuilding
River to Wells of itself aRiver, of circum-being change

been laidstances, to have out of the case, theought upon
that event wassuch an the commis-ground expected by

sioners who laid “as an eventthe certain tohighway,
in a We arefew of thehappen that ityears.” opinion

suchwas a beenas havechange might properly considered,
evidence of such expectation.notwithstanding any

Report accepted.

Bean v. Wendell.

award, bycontrary principles agreed partiesAn made to on tbe at the
hearing, may equity;be set or corrected in andaside when the fact does

itself,ofappear upon maynot the face the it be byaward ascertained
of the defendant.answerthe

Chancery. 21,1838,bill stated that anIn The April
Wendellaction of onetrespass, by Dorothybrought

the inclose,for herplaintiff, trespass Lyman,against upon


