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Pleas; and the became satisfied that thethat court change
case indenoted did affect the describedthe manner in the

report.
How far the of the first board influencedexpectations

their toconduct, or have influenced that of theirought
successors, a that thewas withpoint parties might pro-

have made at the and thepriety which commis-hearing,
sioners well have andmight considered, didperhaps

in to theconsider, todetermination discontinuecoming
road;the it abut is mattér which are notwe called upon

to consider. We have before us but one andquestion,
that is whether the of the railroad from Whitebuilding
River to Wells of itself aRiver, of circum-being change

been laidstances, to have out of the case, theought upon
that event wassuch an the commis-ground expected by

sioners who laid “as an eventthe certain tohighway,
in a We arefew of thehappen that ityears.” opinion

suchwas a beenas havechange might properly considered,
evidence of such expectation.notwithstanding any

Report accepted.
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award, bycontrary principles agreed partiesAn made to on tbe at the
hearing, may equity;be set or corrected in andaside when the fact does

itself,ofappear upon maynot the face the it be byaward ascertained
of the defendant.answerthe

Chancery. 21,1838,bill stated that anIn The April
Wendellaction of onetrespass, by Dorothybrought

the inclose,for herplaintiff, trespass Lyman,against upon
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and and her timber wastrees, pend-carrying awaycutting
in Pleas forthe Court of Common Grafton county:ing

de-That and thedied,to that saidprior day Dorothy
for hisone the said actionfendant, of executors, prosecuted

&to G.benefit;own that on said the plaintiff proposedday
anland;the andthe defendant’s to"W., buyattorneys,

in ofmade between said behalfwas attorneysagreement
the in his own inbehalf,the anddefendant, plaintiff pursu-

suit,for of$38,ance of which the latter his note costsgave
$66,& three to the defendant for $67to G. and notesW.,

threein two andone,annual$67, interest,and and payable
to and is: reducedThat the was writing,years agreement

as The threein and is follows:bill,set out the substantially
for acresare tonotes, $200, fortyto pay joiningamounting

of J.acres the Eichardson,westerlythe plaintiff boughtfifty
is to take all inThethe “Andrews piece.” plaintiffof

““ if it ex-of,seized does notdiedthe said Dorothyright”
take heall,it he is todoes, pleases,and ifacres;ceed fifty if
the acresif is takenot,and he toacre, forty only,at per$5

not material.There are otherat acre.” provisions,per$5
avails are remain with G. & untiltheir to W.The notes and

a filedsufficient assurance for shallbond, deed,a with be
and in such deed,said & default of orW.,G. bond.with

tonotes,of the the refunded.the bemoneyon payment
to cut no timber till he the andnote,firstpaysThe plaintiff

the second is orhalf till Ifnot over paid security given.
of less than acres inseized said adied forty right,Dorothy

Theremade are otherdeduction to be accordingly. pro-
The to that thevisions, material. bill statenot proceeds

to the landinduced to end the con-purchasewasplaintiff
theand in consideration of defendant totroversy, agreeing

the was and to his note forland, giveconvey willing agreed
costs,the as the landaforesaid, being contiguous.to($38)
and thethe result of suit the unset-his, upondepending

that the all the notes at orline;tled division plaintiff paid
andnotice thereof to the defendant,before maturity, gave



1849.TERM,JULY 215

Bean v. Wendell.

“ land,”of the anddemanded a theconveyance repeated
3,times from 1841,demand several toApril 7,September

theto which defendant that he could not con-1843, replied
in fact incumbered; that onthe land 7,vey, being September

thatthe notice he had the1843, notes,plaintiff gave paid
andacres,that the land exceeded that he should takefifty

a and thetitle,and demanded defendantonly forty, neglect-
title,and to make a the inplaintiff*ing refusing March,

demanded of Gr. &”W.the of'1846, therepayment and$200
interest he had that in November, thepaid; 1846, plaintiff
and entered into of the matters,defendant arbitration before
E. and Gr.D. Gr. Groodall whoCarleton, heardCummings,
the at thethat the27,1847; defend-parties, April hearing,

takeant-claimed that the should and for all theplaintiff pay
land in the but if thedescribed arbitratorsagreement;
should that the defendant’s default theby hadplaintiff*find

thebecome to the return ofentitled and inmoney, justified
the then theto complete defendantrefusing purchase,

claimed the of the taken offvalue thetimber by plaintiff.
theOn other the offered evidence thathand, theplaintiff

and that hewhole tract exceeded elected toacres, takefifty
aforesaid;asfor which he had thatonly acres, paid heforty

had the and made adefendant,notice thereof to de-given
deed,mand of a which the todefendant neglected give.

The assented that the arbitrators shouldplaintiff consider
and defendant the of theallow to the value timber removed.

also,exhibitedHe counter claims out of the trans-growing
a claimactions, $38,and other for paid foramong things

costs, with the noteinterest, $26.52, of above$38being
named. This he claimed on the that it wasground originally

him in in consideration of thepaid defendant’sby part
to the and as thereof, andagreement convey land, part price

on the athat of land onthe which thepartground alleged
was made accurateon an to beentry theproved, survey,

he; that was to examine witnessesplaintiff’s toproceeding
show the fact thatabove said action of couldby trespass
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“maintained; defendant in-thenot have been whereupon
find-thatthat if the arbitrators shouldterfered, and conceded

in hisentitled,said defendant was not ofthe consequence
andto to to takeoratorneglect convey, require your

should,for said the furtherland, arbitrators withoutpay
said defendant theallow saidproof, plaintiff against

him aforesaid,amount claimed as on account of theby
incosts said action of the plain-trespass.” "Whereupon

of the toforbore, concession,tiff’ reason offer onby proof
that to do so: Thathead, the arbitratorspreparedthough

to defendant andcut,awarded the on account of timber$60,
and at the same time found defend-that saidcosts,$69.42

in his con-entitled,ant was not of toconsequence neglect
acci-to the to take the andrequire plaintiff land, byvey,

dent or mistake omitted to allow thewholly any-plaintiff’
conceded;for as and the defendantcosts, thatthing agreed

in theaction on the award of Com-has his Courtbrought
Pleas, the action is stillmon where pending.

and relief.forPrayer injunction general
the com-The admitted that action had beenanswer

that,as and the death ofmenced Wen-stated, by Dorothy
executors,the and onedell, Wendell,defendant Jacob her

;had therein that the action wasbecome plaintiffslegal
and an theadjusted bycompromised by agreement signed

& theW.,and Gr. for executors, substantiallyplaintiff by
and asin admitted that so far thebill,set out the agree-

him it ratifiedment to bind has beenpurports personally,
andhim; four notes were thethat the by plaintiffjgivenby

as the three of them beenand amount ofstated, havingpaid
;to him and said the tract ofreclaimed, was refunded that

in the near andland named containedwriting ninety-nine
half that;acres soon after the of theone agree-execution

the enteredment, and cut timberplaintiff promiscuously
it;and he had offeredit,various of saidpartsupon bought

-;it claims for donesell of asserted byto portions damages
and continued in theit, undisturbed pos-strangers upon
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1844 insession of it as late as or that the1845, indicating
exercise of the in the hereserved hadoption agreement,
chosen to the whole tract at acre : Ad-purchase $5 per
mitted divers intimations from sources,loose various prior
to that the desired a7, 1843,September plaintiff convey-
ance of some the and on that aland,of demand ofday

acres,forty described the theparticularly by agent making
demand. But the bound hisplaintiff con-conceiving by
duct whole,to take the hesubmits that was not bound to
accede to made;the admitted the title torequest have
been so that heembarrassed, could not 1845;tillconvey
but as continued to cut theplaintiff timber after thelong
demand in he must be taken have1843, to in theacquiesced

and thethatdelay; would neitherfinding plaintiff complete
the or thepurchase for he thetimber hadpay cut, defendant
filed bill,his which inwas November, 1846,whenpending
the arbitration was entered as instated theupon, bill.
The articles setare out in the answer. The washearing

theat time thestated, but claims the defendant were madeof
in in haec verba. “Wendell contendswriting, that Bean

taketo all the unsold land inought 64, and atright pay
acre, with annualper$5 interest from 1838;21,April

otherwise for the breach of thepay indemnity contract, and
of thedepreciation reason ofland, theby removal of

timber him cutby both before and since 1838;”April,
and thethat statement thisin isplaintiff’s in-particular
correct; also admitted that the exhibited, interplaintiff alia,
his for $38,claim and as stated ininterest, the and onbill,

then stated; that he offered evidence ofgrounds some
kind to show that the inaction, settled 1838, could not

maintained;have been that the defendant objected to the
of cut short didand, discussion,to concedeit,admission

if the arbitrators should find that thisthat defendant should
of said should,recover withoutplaintiff, theynothing

interest,the and to the Denies$38,award plaintiff.proof,
this andthe statement of the bill in admitsparticular,
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for theconcession, cause,this or otherthat reason ofby
the of the evi-further introductiondid not urgeplaintiff

defendant,that thedence; denies that arbitrators found
not re-to was entitled toreason of his convey,neglectby

outtake and for said and setssaid Bean to land,payquire
verb.; is,thetot. substantial of whichaward in partthe

theP. Bean to said Wendellthe pay“that said William
costs;”and the sum ofinsum ofthe damages, $69.42$60

is ofdefendant submits conclusiveevidmceaward thewhich
;finddid or did not denies thatthe theywhat arbitrators

in notmistake but more favora-committed awardingany
the defendant.tobly

this there were several to all ofanswer exceptions,To
the submitted thedefendant whichseventh,which except

“as Because said defendant not suffi-follows: 7. doeswas
set the said arbitrators thatforth whether foundciently

inwas not hisentitled,said defendant ofthe consequence
to andto to said takerequire plaintiff' payconvey,neglect

the the said defendant’sbut onland,said contraryfor
is evasive and insufficient.”on thatanswer point

for theBellows, plaintiff'.

for the defendant.Livermore,

The his to setO. J. billGilchrist, plaintiff brings
the that the defendant hadan award,aside upon ground

thecertain arbitrators shouldconditions,onthat,agreed
have done thethan formore plain-favorably theyaward

findThis was that the arbitrators shouldtiff. condition
take andwas not entitled to Bean tothat Wendell require

land;the and the insists he isfor that entit-plaintiffpay
to a andfrom the defendant full sufficient answer onled

did did not so find. defend-the whether or Thetheypoint,
has an-the insists that hehand,on otherant, sufficiently

and ititself,when he sets out the award refers toswered
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the evidence as to what the arbi-as only propercontaining
not,did not find: the court for thedid or willtrators that

what thecause,of this arbi-inquire uponpurpose grounds
in their or whataward,trators making theyproceeded

so as the face of the doesfind,did or did not awardlong
show it.not

a aside toto set or anBut this is proceeding rectify
error andaward, as onhaving, through misapprehension

arbitrators,of the been made thethe termspart against
themselves;and on thefixed in otherparties or,byagreed

not in consonance with the submission.phrase, being
award itself is thereforeThe withoutentirely significance

in the to thewhichquestion refers,determining exception
inand to that the defendant evades the toreferring point

which he is called the statement and ofby interrogatory
the bill to answer.

In the absence of fraud, accident or themistake, court
not in thewill revise awards ofgeneral ;referees and it is

athat in cases awards areplain great many which,made,
if scrutinized, wouldclosely to haveappear proceeded

anderror of someupon misapprehension kind, which are
sustained, because the error is notyet ofcapable being

set without theright infringing upon unquestionable
and functions theof arbitrators. But wherepowers there

aevidence that mistake hasis intervened, of aclearly na­
that admitsture of its andout, where itbeing pointed

that forbut that mistake aclearly appears different award
have been made fromwould the one that has been made,

casethe is and thedifferent, equitable jurisdiction of the
attaches,court and its will be Bankinterposition granted.

v. 4 Ch. 405.Wilber, TheJohns. conclusion, therefore, is,
that the mustexceptions prevail.

Answer insufficient.


