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Wheeler v. Nurse.

certain,are express usagea contract and cannot beterms ofthe"Where
different effect to it fromgive clearlyto a what its wordsreceived

exist,for, usage may appearthe to have madepartieswhateverimport;
regard it.tocontract withouttheir

keep sheep,to and return shall not bewriting,in certain shownA contract
to be a to an equalto been intended contract returnhaveby parol

quality.of a likeof sheepnumber

Assumpsit. The declaration that theon 4thalleged
1839, inDecember,of consideration that theday plaintiff’

of the defendant,at the thewithhad, request bargained
toto himdeliver of the valuetwenty-five sheep,defendant

the defendant$31.25,of to receive thepromised sheep
one andthem return or the sameyear, them,and keep
and as and theofnumber alsosheep, good, pay plaintiff

of wool for each the said Itone wasduring year.pound
the werethat delivered thethen sheep byalleged plaintiff,

did notthe defendant return northem,that deliverbut
as aforesaid. The thewool, was issue.pleathe general

offered in evidence a of whichThe thepaper,plaintiff
is a copy:following

This4,“December 1839. certifies that Nurse,John
takenhas oftwenty-five Wheeler, atJr., sheep Yespasian

a and ishead, to return them in oneone frompound year
Nurse,date. John Jr.”

endorsed asis follows : “December 6, 1840.This paper
on the within.”sheepReceived eighteen

offered tothen show by parolThe evidenceplaintiff’
time the contract was made theat the plaintiff’sthat

was,it that he was to haveof twenty-fiveconstruction
to him at all and soevents, informed thereturnedsheep

the evidence was ruled tobut the court bedefendant, by
then that,The toplaintiff proposed proveincompetent.

there is a orthis,like custom amongin contracts usage
same number of is to returned.that the besheepfarmers

the such evidenceof onThe counsel admissibilityplaced
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of the contract.that it wasthe explanatoryground merely
admission the evidence was to theof objected byThe

defendant thebecause it added to contract a provision
samethat the was returned at allnumber of to hesheep

and the theevidence was excluded court.events, by
A verdict rendered for the which thedefendant,was

moved to set aside.plaintiff

for theRand, plaintiff.

Bellows,for the defendant.

J. the terms of this defend-contract, theByWilcox,

ant was return the same heto which received. Hesheep
had no to return other of a likesheep quality. Theright

to theshow that contract in fact was,plaintiff proposed
hethat should return the same or the same numbersheep,

asof and he to first,establishsheep good; this,proposed
the of at and,declaration the the time,by parol parties

of a custom or farmerssecondly, by proof usage among
to that effect.

As to declarations, it is too clear forparol argument
that becannot received to or addthey to thequalify
written contract.

There are cases where be received tomay aid inusage
the of a contract;construction but this is whereonly
there is an or in theambiguity contractuncertainty itself,
or where the evidence relates to some incidents as to
which the iscontract silent.entirely

Where the terms of a arecontract and certain,express
cannot abe received tousage different effectgive to the

contract from what its terms clearly import; because,
whatever theexist,usage may parties contract asmay
they theplease. They may disregard usage altogether;
and it is to be inferred that such is their intention where
the of the contract is certainfixed, andlanguage determi-
nate in its character.

on theverdict.Judgment


