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the for which damagesit isindeed; precisely thingbnt
thewhich the byfor acquired,andawarded, plaintiffwere

thea of action. Thisact, leg-right rightdefendant’s own
take away.islature cannot

theplaintiff.Judgment for
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interestedhighway,a and othersOriginal petitioners layingfor out ofthe
discontinuance, com-parties proceedingsin not to theopposing its are

discontinuance, they appearedmenced for until havepurposethe of such
and assumed the defence.

They byoccasioned their inter'parties onlyare liable as for the costs
ence.

They incurred before thel.are not for the costs which areanswerable
an appear-there ispearance, nor for such as must be incurred whether

not, road commissioners.ance or nor for of thecompensationthe

Pleas,This is a the Commonto Court of pray-petition
laidaoftheir consent to the discontinuance highway,ing
andin M. Williamsout on the ofHampstead, petition

others.
in thefiledThe of and others wasWilliamspetition

of noticeclerk’s and an orderoffice, 7, 1848, pub-July
wasthe; 1848,lished and at the term, petitionSeptember

referred The commissionersto the road commissioners.
noticea andtime and ofappointed place hearing, gave

incontainedthereof, to the instructions theiraccording
H. the counsel for thecommission, to F. French, Esq.,

petitioners.original
At the Mr. Frenchcommissioners,thebeforehearing

as counsel in behalf of the petitioners,appeared original
Theand the thediscontinuance ofopposed highway.
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the at thecommissioners made their to court Feb-report
1849, in the discontinuance of thefavor ofterm,ruary

Mr. in thewhen behalf ofFrench, pe-highway; original
filed thetitioners, to of theexceptions acceptance report,

and the were transferred to the Court.questions Superior
The in the Court,were overruled andexceptions Superior
the was the Court of Pleas.Commonacceptedreport by

The town of now moves for costsHampstead against
the their theclaim costs fromoriginal petitioners. They

the the of no-orderbeginning, petition, entry,including
and thetice of the amount com-expense paidpublication,

the fees and all other taxablemissioners, witnesses,of
costs.

The to the allowance ofpetitioners object anyoriginal
costs:

1. Because there is not costswhomany party against
can thetaxed,be and case does not come within ruleany

•or of law them to costs.principle entitling
2. theto allowance of costs which hadThey object any

been incurred before there was any appearance against
and all the lawthem, to costs which town were bound by

incur;to for the and ofinstance, expense pub-petition
the same in thethe and oflishing newspapers, expense
out the commissioners.calling

8. feesto the allowance of costs forThey object any
commissioners,the because the board of commis-paid

law,sioners are an establishedtribunal,independent by
and their is the town orcompensation by county,payable
and is in senseno costs.

II. IP. for theFrench, original petitioners.

and forStickney Tack, Hampstead.

The case decidedBell, J.* of petition,Barrington’s

* Judge term.Bell in the of the court at the presentfirst took decisionspart
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in this district at the term, 1849,July settles the general
that arecosts to be allowedprinciple forupon petitions

the discontinuance of In that thecase,highways. par-
ties who to resist theappeared were theapplication pre-

and thevailing parties, of thepoint decision thewas that
town was liable for costs to the indefendants, case they
fail in their thebutapplication; establishedprinciple by
the decision was that for thepetitions discontinuance of

are theembraced inhighways rule of the Revisedgeneral
Statutes, that costs follow the event of action orevery pe-
tition, unless otherwise directed the law or the court.by by

The then arisesquestion what rule the costs are toupon
be taxed, where the town is the prevailing party, against
those who have made themselves defendants by appearing
in court and the On the of theresisting application. part

the claim ispetitioners that the defendants should be lia-
ble for all the costs of the from the com-proceedings

whilemencement, the resist the allowance ofpetitioners
costs which theany incur,town are bound to therethough

is no and the allowanceappearance, of the of theexpense
commissioners.

A like this inpetition differs afrom suitmany-respects
at common islaw. It in its commencement an exparte

theNeither atproceeding. whoseoriginal petitioners,
instance the road was laid out, nor the whoseparties
interests are to affectedbe thedirectly by discontinuance,
are innamed the or are inpetition, any to theway parties

and it often andhappens,proceedings; always may hap-
an exthat the case continues to bepen, parte proceeding

till its final termination.
The in obedience to the firstcourt, rule in allgreat judi-

cial that no decision is ever to be made ad-proceedings,
withoutman,to the interest of him ananyversely giving

direct notice of theheard,to beopportunity proceedings
have anto be that all who interest in thepersonsgiven,

ifheard,matter and be thinkmay theyappear proper.
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This notice is directed to be tousually given particularly
one of the for the out of thepetitionersleading laying

or to theirroad, counsel, where it has laidbeen recently
out. This is done not the thebecause laws or court regard
the as but becauseoriginal petitioners necessarily parties,

are the who are known to the court asthey only persons
to feel interest in the of discon-likely any special question

tinuance. After such notice has been togiven, agreeably
the order of the thesecourt, are notpetitioners parties,

standbut on the same as other But thegroimd persons.
court after such notice as a matter courseofpermitgiving
all who have interest or in topersons any feeling regard
the to and to becomequestion, defendantsappear parties
in the case. After such are entitled toappearance they
be and astreated This isadmissionregarded parties. pre-

similar in itscisely to the case of aprinciple ordinary per-
son who is not a ato but who finds hissuit,party interests
in some involved in its to theway decision, courtapplying
for leave to and defend the action.appear Such cases are
those of and ofsubsequent creditors,attaching persons

in trustee eases claimwho to therights property attempted
to reached trusteebe the the hands ofby in theprocess,

Intrustee. such cases, on the courtproper application,
the to and maintain his onpermit party theappear right

terms;usual that he reasonable bond, tosecuritygive by
such costs as the court award him. Thepay may against

has inoften arisen such for whatquestion cases, costsvery
the so admitted as a shall be andperson party charged;
the has so far as arebeen, aware,we topractice always

him with the costs from his interference,charge arising
and no others; and a has atwhere so oneparty appeared

andterm, the theleave of court has withdrawn fromby
case at a he hasterm, been withonlysucceeding charged
the costs which would not have incurred if he hadbeen
not in the case.interposed

Parties interested to the discontinuance are notprevent
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absolutenocourse,as ofand have,theyipso parties,facto
to the proceed-arebutinterfere, merely strangerstoright

court andintoasconsidered comingare to beTheyings.
isIn thisform,defend.andtofor leave appearmoving

admissionanof impliedis virtuenot but itdone, only by
interfere.tohavethat such any righttbe court partiesby

the same rulein principle,cases then parallelThe being
costs; that is,the taxation of thebe into appliedought

are withto bein and defending chargedpersons coming
and others.interference, with nofrom theirthe costs arising

town,tbe theincurred beforecosts byThe necessarily
are neitherinterested,of any person adverselyappearance

nor increasedthosecaused the of parties,by appearance
costs, then,affected such "Withnor by appearance. .these

are notthey chargeable.
areroad commissionersThe costs of out thecalling

the of thefor success ofalso theindispensable application
there is antown, and must be whetherincurred,equally
are inor not. For these the norespondentsappearance

wise chargeable.
stand on some-fees of the commissionersThe ground

the ofunderstand,different. As we compensationwhat
bestatutes,tbe our tois, paidthis board of byby policy

thetbe or those bodies which represent public;public,
roads affect severalthe in eases whereis,that by county,

to affected isthe road beand the town wheretowns, by
inin a It is notsituated town. properly chargedsingle

the town.of costs to be recoveredbill bythe


