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Spaulding.Glarke v.

other must for the treat theparty case aspresent proved,
and abide unlessit, advised to orby contest avoid Itit. is,

all,after evidence that the be tojury on.may required pass
Tbe rules for tbe interest of witnesses baveproving

tbebeen of tbediscussion, and existencesubjects of some
rules tbe manner of has beenregulating proof generally

inadmitted tbe cases in wbicb sucb discussions bave
arisen.

It bas not been the of courts to takepractice tbe affida-
ofvits to sustain tbe ofparties their wit-owncompetency

nesses, if tbe matter of fact to wbicb tbe affidavits are
offered is not sucb as tbe inparties casesmight ordinary
sustain such can a casenor be found inby proof; wbicb a

record,on tbe or a in basparty interest, been ex-party
amined a court,as in forwitness tbe purpose-of disproving
tbe interest to bisimputed witness, him asdisqualifying
sucb.

Tbe verdict must set aaside,be and
New trial granted.

Spaulding.Clarke v.

created, premisesa term is to from timecommence the thewhenWhere
lessees,”occupationfor the of thereadyshall he “finished and in

may theythatprovecovenant for rent the defendants never were so
commenced;finished, facts,andand so the thatthe term never the

time, and,actually occupied upon taking possession,for adefendants
satisfied, them.do not concludeexpressed themselves

indentures on tbe 4thTbeCovenant. plaintiff by day
reserved,a therein leased1847, for rent toof September,

for a term ofdefendants a cellar in Manchestertbe years,
shall finish and bavetbe time that said Clarke in“from

saidreadiness tbe for tbe of lessees.”same occupation
21VOL. xx.



HILLSBOKOUGH.314

Spaulding.v.Clarke

thewas to recover rent for theThis action brought quarter
June, 1848. The defendantson the 14th of pleaded,ending

and had not brokenhad the1. That covenantkeptthey
&e. 2.form, non,and Actionem “becausein manner they

nor afterneither before thethat the plaintiff,say making
and inindenture, ever finished had forof said readiness

of said defendants thethe cellar in saidthe occupation
cellar; thementioned that has never beendeclaration

in a suitable toand condition andfinished occupy enjoy,
water,been filled with andunfinished,has unfithut wholly
&e.and tounsafe occupy,”

the trial the offered evidenceOn toplaintiff’ tending
finishedcellar was on thethat the 14th ofdayshow

1847; defendants,theDecember, that them-expressing
took of it atit,satisfied with thatpossession time,selves
it for some months,to and that theoccupycontinuedand

June,on the 14th of 1848,the hadfor quarterrent ending
also evidenceHe toproduced tendingnot been paid.

cellarof the was about seven feetthat theshow height
and thethat,in the in floorclear,inchesand four placing

cellar, thethe of theand plaintifffixing heighttimber
afterof the thedefendants,the direction givenfollowed

made.waslease
to introduce evidence todefendants then proposedThe

took of the thethat, after premises,they possessionshow
from thedoors,in at the windows and oftopcamewater

the of the thereon back part building, beingthe gi-ound
off;could drained that theit be placewhichno byway

was wet,was situated the waterthe buildingwhere '
in ofthe the direction theearth, river,throughpassing

the cellar,the level of the floor of andfeet aboveseveral
off;no which it could be carrieddrainthere was bythat

street,under Elm ona sewer lowcommonthere wasthat
the of ena-forstood,the purposeplacedwhich building

it,intobasementsdrain the cellars ortothe ownersbling
defend-the cellar thethe came intowhen waterand that
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no drain toants that there was andit,ascertained requested
one, he to do ;the to construct hut soplaintiff neglected

that the water into the cellar both from the surfaceflowed
and andthe remained in it until theearth,through
defendants the 26th ofit, 1848,on andabandoned May,
was inches the floors,several deep upon greatly injuring
the and thefurniture, premisesrendering unhealthy,
unsafe, and unfit to and worthless to thewhollyoccupy,
defendants.

This evidence the declined tocourt and aadmit, verdict
was taken forthereupon, consent, theby whichplaintiff,
the for thedefendants, error in thesupposed excluding

to set aside.evidence, moved

theMorrison, forG. W. defendants.

G. Y. for theSawyer, plaintiff.

J. there"Wilcox, Where is an covenant in aexpress
rentlease to the withoutterm,pay during any proper

mustthe rent be theexceptions, paid, although premises
are burned down theaccidentally during term. 1 Story’s

If, then,116. this estate for hadyearsEq. commenced,
and the defendants had entered, it would now be no
answer for them to that the aresay for causepremises any
uninhabitable. have to the rentThey fromagreed pay
the of the term, without condi-absolutely, anybeginning

or But the estate nottions was to commenceexceptions.
until finish thethe lessor should and itcellar, have in

thereadiness for of the lessees.occupation
The offered evidence to show that the cellarplaintiff

finished on the 14th of 1847;was December, thatday the
defendants satisfiedthemselves withexpressed it, and

andtook for some time.possession occupied thisUpon
evidence the thatjury well find the cellarmight was

thefinished, and that term had commenced. But the
defendants that the cellar inwas not factallege finished,
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not so finished as to theit was exclude waterbecause
into or to drain itit, off so as toflowed itswhich prevent
there, and the to theirconsequentaccumulation damage

short, that theIn cellar wasthey deny finished,goods.
the uses for’to which it was andrespectwith designed,

alone the defendants orwhich others could usefor it.
a inif there was defect theNow theofconstruction

that consisted in thewhether want of a draincellar, or
in effect itthat from andotherwise, used,prevented being

towas unknown thedefect we think thatdefendants,this
in aanswer to claim forshow, that, not-rent,maythey

took and them-they possessionwithstanding expressed
the inwith condition which itsatisfied toappearedselves

was in fact fitcellar not for theirthethem, occupation,
the didtherefore, term not commence with theirthat,and

If the defect were an orone,obvious was inpossession.
to them, their would beknown taking possessionfact
a of on of it.waiver accountobjectionofevidence

finished in the manner in which cellarscellar wasIf the
thefinished in that andcommonly vicinity,are difficulty

a cause and in a mannerfrom tounexpectedarisenhas
taken willdefendants,the having possession,both parties,

rent.the lease to thethe covenant in paybound bybe
show,some toevidence had tendencythe rejectedBut

The admissionnot finished.wascellar propei’lythethat
itthat wastookwhen possession,defendants theytheof

show theandthem,not conclude they maydoesfinished,
aassumedunless the admissiontruth, notwithstanding,

inactedcharacter been upon goodhavingbyconclusive
themade forand beenother bythe party, havingfaith by

action.suchof inducingpurpose
the case.to have beennot clearly appeardoesSuch

aunder mistake.have madebeenadmission mightThe
received.therefore, have beenshould,evidenceThe

aside,.andmust be set averdictThe
trialNew granted.


