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this form&c. But needswear,”“Weis, severallywhich
A substantial withcompliancenot be literally pursued.

isand “severally”the wordit is all that is required,
be omitted without appa-and mayentirely surplusage,

be other-The cannotthe sense.rently swearingaltering
orwitnesses orthan several. Several mortgagerswise

andare theoften swornand together,bemaymortgagees
The oaths areare,words used swear.”solemnly“you

oath is supposable.and aseveral, hardlyjointnecessarily
it suchan besuch oath unlessIt is difficult to imagine

if swears falsely.one is the otherthat hable for perjury
must,Therethe iscertificateWe believe unexceptionable.

betherefore,
the verdict.onJudgment

Sperry.v.Fifield

executor, landmortgage by belongsthe a an tbe toUpon foreclosure of
debt, paidtbe if and notpartiestbe who Rave been entitled towould

administration,in subject right disposeused to tbe the executor to ofof
dischargeit in tbe office.of his

Entry.ofWrit The thesubmittedparties following
and1836,statement of facts : theOn 27th ofday August,

3d B.18,37,on the of Franklin ofBurke,day April,
in the mentionedCornish, conveyed mortgage premises

Claremont,in the to of todeclaration, Abel Wheeler,
secure the of madenotes,twopayment payablepromissory

the Wheeler;to said one for two hundredAbel the sum of
ofalso,and the for the two hun-dollars, other, sumsixty
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died: the said Abeldred dollars that Wheelerand sixty
; said werenotes,1843 whichon the of July,23d day

undis-and saidunsatisfiedthen mortgagedue, being
Wheeler,a Dorcaswife, bysecond;charged leaving

his firstalso heirs;no children bywhom he had leaving
Wheeler,and Catharine C.Susan, MinervaHiram,wife—

Wheeler, a son of theand of Lorin deceasedthe heirs
Wheeler, his last willSaid Abel bysaid Abel Wheeler.

and devised all his estate,and testament, bequeathed
after forsmall provisionmakinglegacies,excepting some
the said ofto heirs LorinWheeler,his wife, Dorcas

Susan, wife of Eatonshare; Hicks,tooneWheeler equal
C., Smart,and to wife B.Catharine of J.;one shareequal

And said will hein and appointedone share. byequal
executor; will said execu-his sole which theBondGeorge

thein court fortor caused to be duly probateapproved
Sullivan, 13ththe on the ofday November,ofcounty

took out administration thereon.1843, and Appraisers
and the 23d November,were on ofappointed, dayduly

1843, inventoried and returned said securednotes,they by
the court,said to said theprobate per-mortgage, among

sonal of said Abel Wheeler. The estate of saidproperty
wasAbel Wheeler decreed to be administered as an insol-

vent when inestate, solvent,fact it was and decrees of
distribution of had been made andpersonal property

theout executor to the accord-money paid by legatees
onwidow,The the of 1843,27thingly. day November,

waived the her inmade for said andwill,provisions
claimed her dower and distributive share in the personal
estate, which was her in herover to lifetime saidpaid by
executor. The two notes secured said mort-aforesaid, by

not inbeen to the saidgage, Abel Wheelerhaving paid
his lifetime, nor to the said executor after ofthe death
the said the 19th ofWheeler, March, 1844,Abel on day
the said and took saidexecutor entered into ofpossession

of thefor thepremises, purposemortgaged foreclosing
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of andequity thereof;redemption, gave noticelegal
which notpremises, the titleredeemed, becamebeing
absolute. The ofavails said notes were not forwanted
the the debts of saidof estate. On thepayment 23d day
of theSeptember, 1846, said Dorcas Wheeler died intes-
tate, not with her if she hadparted interest, any,having
in said notes and in saidsecurity premises;mortgaged

this the heir to her estate. onleaving plaintiff Andonly
the 28th of this1846, wasday September, plaintiff duly

administratrix on the said Dorcasappointed Wheeler’s
estate, which no debtssolvent,was theexisting against
same. the 31st October,On of the said1846, Hicksday
and andwife, wife,Smart and John toChaffin, guardian
the saidheirs of the Lorin Wheeler, all saidconveyed

to the the ofdefendant, which thispremises possession
has sincedefendant ever kept.

theIf court shall be of the that the isopinion plaintiff
entitled to recover in this action on the state-foregoing

of isfacts,ment then to be entered for oneupjudgment
sixth of said as set forth in saidmortgaged premises,

ifwrit; is to thenot, he rendered for defendant.judgment
was ordered that the theIt fore-questions uponarising

case to this court determination.be forassignedgoing

for theLeland, plaintiff'.

for the defendant.Snow,

J. Wheeler died on the 23dWoods, Abel ofday July,
the holder two of two hundred andnotes,of1843, sixty

secured of the ineach,dollai’s by premisesmortgages
the due notes,To collect thesequestion. money upon

ofand to it in the course was theadministration,'apply
;the thisBond,clear of executor forwho,duty purpose,

was clothed all the which to thewith powers belonged
enteredHetestator himself. therefore uponrightfully

ofthethe virtue of the forland, purposeby mortgages,
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the of the notifor, ofpayment money; paid,enforcing
a foreclosure. The was not ofmoney and,paid,effecting

the ofcourse, the in the land becameright mortgagor
foreclosed. v. 71;2Daniels, N. H. Gibson v.Bickford

9 N. H. 168.Bailey,
In the last named case it is treated as an open question,

whether the when the isproperty, foreclosed, ismortgage
to estate;be distributed as and whether, if thepersonal

sell,administrator does not it is to be treated as if the
absolute had infee vested the testator at the date of the

so that a widow would be entitled to dowermortgage, only.
The statute which for theprovides of landdisposition

which the administrator inpurchases satisfaction of a
adebt, or takes set-offby execution,upon Stat., ch.(Rev.

is as160, sec. silent land of which18) regards mortgage
has been made to the and foreclosed hisdeceased, by per-
sonal representative.

But we think that there are ofprinciples law,general
well in State,settled this which furnish a solu-satisfactory
tion of the in the casequestion referred andsuggested to,

in the one before us.directly arising
The ainterest of in the land is acces­mortgagee merely

to the debt, and follows it into whose hands soever itsory
the of themay law;act or ofpass by parties operation

and thean of debt anassignment is, ipso facto, assignment
;of the also and meretoo, not as athat, trust,mortgage

to executed abe and in abutby stranger, specifically,
and tomanner such effect as to enable such toassignee

maintain an action in his nameown to ofpossessionget
420;the land. Southerin v. 5 N. H. v.Mendum, Rigney

the13 H. In the named caseN. 247. last debtLovejoy,
couldwas not and the haveassigned negotiable, assignee

maintained no in the name of theit,action upon except
heldcreditor; for the land it was that heoriginal yet

are cases tocould sue in his own name. There themany
a is aland to secure debt merethatpoint mortgaged
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and ancreditor,the toin hands ofchattel the appendage
debt.the

m theone,is aconclusion, therefore, very plainThe
inof the thedebt,the nature andthat qualityfirst place,
estate,as distributableassets,as orof thehands executor

athat it is securedthe fact byno affectedare in wise by
liable to be usedIt is not the less 'byof land.mortgage

deceased; inthe andof the offor the debtshim payment
it is tosuch a subjectis not used forcase it purpose,

relatethe same rules of distribution which toprecisely
attended thisdebts not security.by high

enti-clear that theIn second it seemsthe place, parties
andin the same mannerthe debt are andtled to equally,

in theentitled to the land taken pro-payment bydegree,
of foreclosure.cess

executor’sthethen, land,whose is thedecide, uponTo
toof the we have inquireforeclosure onlymortgage,

havethedebt,whose was the or whose would money
and not used in administra-executor,if to thebeen paid

island,ormoney? so as the whetherfund,tion for long
the ofnotnot so the foreclosure doesused, rightschange

theofany parties.
theStatutes,the Revisedsection of165, 13,chapterBy

descendants,linealdeceased,testatorwidow of leavingany
for hermadenorsettlement,if there is no any provision

shall bnsuchin his or if she shall waivewill, provision,
thea oftodower,in to her portionadditionentitled,

receivea child wouldthat whichestate, toeqnalpersonal
andthe widowbetweensharedif such estate were equally

not ex-andissue,orthe children then leavingsurviving
the estate.third ofin case oneanyceeding

of thewidow,thethen, provisionwaiver,the byUpon
entitled,she becamewill,in her husband’smade for her
heirs,and the bychildrenthe surviving,in common with

ofone sixthtodeceased, partthe childofrepresentation,
of the testator.of the propertythe residuum personal



1850.TEEM,JANTTAEY 343

Sperry.Eifleld. v.

and conse-inOf this residuum was the debt question,
in the landshared in the sameshe proportionquently

ofthe foreclosureit,which taken in ofwas payment by
the mortgage.

canThe andentitled,is heir of the sowidowplaintiff
muchof soof course maintain this for the recoveryaction

therefore, theland as her. There must,tobelonged upon
becase stated,

the plaintiff.Judgment for


