
ON,GRAFT­

A.TERM, D.JANUARY 1850.

v.State Pike.

court,isfor a continuance addressed to the discretion of the andA motion
forground settingof it does not furnish a verdict.a denial aside

where,set for inprejudice juror,not he aside the mind of aA willverdict
notwithstanding jurorevidence that he had expressed opinion,an the

any,that he had formed or andexpresshimself denies ever intended to
case,in informed of hut little of inappearedhe fact the asthat was it

<evidence.

had been read to the jury, byhepaper accidentallyIf a which retained
counsel, aside,the verdict will not for ifof the that cause he set itone

contents,jury remembered itsthat the and the of theappear absence
to the unsuccessfulprejudice party.of nopaper was

Indictment, for with B. Brewster,conspiring Stephen
thetoother to defraud onejury unknown,and persons,
aA. Woods of of wood,William large quantity by pre-

the same.to purchasetending
hadthe closed the evidence forWhen attorney-general

made thea motion wasState,the defendant’s counselby
accounta on of thecontinuance,for absence of a material

thewitness, without State. Affidavits ex-wereresiding
the facts to which the tes-hibited, witness wouldshowing

histhe means taken to cause and rea-theattendance,tify,
his not at the time thesons for of trial. Noticeattending

the facts hadof been before the trial commenced,given
inand the that the witnessdelay requested, hope might

at a later the term.attend of The denied thecourtday
motion for and thecontinuance, found a verdictjury

the defendant.against
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The defendant that thethen moved verdict be set aside
for the of the inerror the motion;supposed judge, denying

for the 1.also, causes: Because one of thefollowing jurors
had formed and an of theopinionexpressed respondent’s

to said notprior trial, which was known toguilt the
till after the trial. 2. Because arespondent letter from

the to his used at thebrother, inrespondent trial, was the
theofpossession and was not deliveredattorney-general,

to the otherwith the in the case.jury papers

forMorrison, the respondent.

for theSargent, solicitor, State.

TheO. J.Gilchrist, continuance, or other ofdelay
the trial a cause thatof is in order for istrial, obtained

ofmotion the it, addressedupon toparty the dis-desiring
cretion of the This discretion is not reducedjudge. to
rules, certain rules have been framed aalthough with view
of its exercise. But it was not theirlimiting todesign

in manner, thechange, any ofgeneral cognizance the
court over the matters to relate,which they which must,
from its and final andaim,nature be exclusive. Perhaps
the exercise of this has in somediscretion particulars and
for a time been so uniform as to havelong established a

of arule which havepractice toupon parties right depend.
If it a rule canso, however, is which be enforced inonly
the court the occasion for itswhere application arises, and
at the time when occasion arises. Athat refusal of the

to rule,the or his mistake or error injudge apply its
has never been held to furnishapplication, any just ground

a court,of to Thisverdict.exception therefore, cannot
therevise which theproperly grounds upon motion for a

incontinuance was and denied the courturged below,
the which have takenbeen andupon exceptions reported.

If it thethat,should inappear fordenying application a
the Pleascontinuance, Court of Common had departed

vol. xx. 28
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it fur­of established would notfrom the course practice,
for the verdict.sufficient Raynarddisturbingnish ground

4 302.Brecknell, Pick.v.
trial thedefendant moves for a newThe upon ground

to thehad, trial,one of the formedjurors previouslythat
thean unfavorable to defendant.opinionand expressed

there are tend tothis affidavits which showOn point
had formed and an thatthe expressed opinionthat juror

thewas of the offence Putdefendantthe guilty charged.
of the himself is clear and tojuror very explicitaffidavit

inOne of the referred to oneconversationsthe contrary.
named affidavits is andthe first explained, differentlyof

and as to he theothers,the thejuror; expressesstated by
havethe witnesses must heard,that only partiallybelief

said. He tes-what was moreovermisunderstoodhaveor
of at thehe unconscious biaswas wholly anythattifies

never heard of of the factshadandtrial, many important
the at theevidence trial.disclosed bywerewhich

the are theaffidavits, we ofcarefully consideringUpon
a case is not made them for the defendant,that byopinion

this nothis motion for cause shouldthat pre-and alleged
vail.

athat certainverdict, is,to theThe other exception
to laidread the was not beforehad beenwhich juryletter

thewas in ofthe other butthem with papers, possession
had leftwho town.the attorney-general,

that “it thesaid, 256,in Howe’s Practice is practiceIt is
the writtensuffer the to take with them alltohere jury

has in the at com-case,been usedwhich thoughevidence
thedifferent;” and that,the islaw by Eng-mon practice

seal are de-and not under notpapersbookspractice,lish
the Thisofthe consent parties.to except byjurylivered

declare whatfurnish us occasion to mightnotdoescase
awithholding paperofthe designedlyconsequencesbe

inat the whethertrial,the orbeen read tohad jurythat
theto if paperthe court would inquireevent stopsuch
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an one or not. v. Wheeler,were In 5important H.N.Page
it that where91, held,was immaterial were mis-papers by

take delivered the the furnishedjury, noirregularityfo
for that ruleexception.just ground Perhaps furnishmay

an for our in the present case,analogy guide where the
retainedwas accident, andpaper through does not appear

have of muchto been in fact.consequence
The foreman states in his affidavit that the waspaper

not mentioned the ofdeliberations theduring asjury, pro-
or whateverhaving any tendency toducing, aproduce,

of them;difference thatopinion thereamong was no
thebetween of as thetodispute any jurors contents of the

that the letter and its contents werepaper; talked over,
and all as to its contents.agreed

¥e unable,are view of thisupon toevidence, perceive
manner in which the detention of theany couldpaper

thehave defendant. Thereprejudiced must, therefore, be
on theJudgment verdict.

v. GraftonKimball Bank.

Court, directing judgment,tke inSuperiorAn order of an action trans-
Pleas,of toferred from tke Court Common be entered as of a preced-

term, may as to authorizeing judgmentbe amended so tke to be entered
term,as of a more to conform tke recordrecent with of tke court below.

equityof a inpetitionA in tke nature bill will be dismissed if tke relief
technical,sought upon purely partyand tke have agrounds remedybe at

law.
officer,anthat has seized propertyIt seems who on an execution in favor

of a corporation, proceed writ,should tke servicewith of tke though
after seizure.corporation expiretke such

anPetition, that action in favor of thestating presi-
directors and of thedent, Graftoncompany Bank, against


