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come under the rules ofof the court beforeoperation
alluded and filedto, be accordingly.

this brief statement shouldto these viewsAccording
have and rules,been under the 7th 10th withinfiled,

thefrom of the term whenninety days commencement
the filed;action entered. It not so stillwas was but it
was thewithin discretion of the Common Pleas to receive
it at a the of all coststime,subsequent upon payment
occasioned the file it into season. That discre-by neglect
tion the court below undertook to and thisexercise, court
will not interfere with it. The brief statement could be

thereceived at term it andoffered,was the ofimposition
terms was correct.

sustained.Ruling

Morrison v. Underwood.

broken, all,of seizin and againstCovenants incumbrances are if at upon
the execution of the deed—if in grantorone case the is not seized

covenant, other,according stipulationsto the of his inand the if the
subject anyis to inproperty incumbrance conflict the stipulation;with

but in neither case the granteewill recover more than damages,nominal
appearsunless it that he has injury.suffered actual

remedied,If the defect of title is or the byincumbrance removed the act
incurred,grantee,of the he will recover the actual expense and a rea-

forcompensation object,sonable services in effecting the and nothing
further.

remedied,of is orIf the defect title the incumbrance by grant-removed the
or, expense grantee,or trouble towithout the the latter can recover

nominalonly damages.

grantor by himself,If of land warranty conveyancethe deed obtain a to
land,anyof title or ininterest the such byinterest will vest estoppel at

grantee;once in his and if it precludes any damages from the causes
against,covenanted it will limit damages.the covenantee to nominal

assessing suit,In damages, anythe occurring pendingfacts the down to
assessment, evidence,the time of making the may givenbe in and con-

sidered.
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Covenant broken. The declaration that thealleges
defendant executed a deed toon, &c.,at, the&c., plaintiff’
of a farm,certain and with thesituate, &c., covenanted

andthat on the of the the deed,ofplaintiff’ deliveryday
until insuch the defendant was seizedlawfullydelivery,
fee of the and that were free fromsimple premises, they

incumbrance; whereas the defendant was notany lawfully
seized in fee the and were incum-ofsimple premises, they

tobered an annual rent to the town of bePiermont,by
ofcorn, value,m &c.paid great

not seized of oneIt was that the defendant wasagreed
in fee sim-hundred of theacres, conveyedpart premises

had leasedbeenThis tract was a school whichple. right
hundred andthe town of for ninePiermont, seventy-by

as rent one ear of Indian to becorn,years,eight reserving
Piermont,to the selectmen of the town ofpaid annually,

should the same be demanded of the lessee orpersonally
his on the first of in each Thedayassigns, January year.
defendant all the of thehad lessee,duly acquired rights

theand there no incumbrance said rent.was other except
of this suit the town of Pier-Since the commencement

allto the defendants its inmont has quitclaimed rights
said deed dated the 24th ofschool lot, dayby February,
1,849.

in hisThe has disturbednot been possessionplaintiff
Piermont,one under the town of andby any claiming

hethere the has occu-rent,has been no demand for but
the hundred everacres,the farmpied conveyed, including

since the defendant’s conveyance.
The the court shall the ofsubmit to what be ruleparties

facts.thedamages upon foregoing

JR. for theMorrison,C. plaintiff.

JE. for the defendant.C. Thompson,
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all,if atbroken, uponareof seizinCovenantsJ.Bell,
seizedis not thenif thedeed,of the grantorthe execution

Cov.Plattcovenant.of thethe stipulationstoaccording
541; Case,Spencer’sFreemanWoolness,v.311; Raynold

Allen,; Abbotv.14 Pick. 167Candee,Bartholomewv.16;Co.
4 Kent Com. 470.253;14 Johns.

broken,atare onceincumbrancesAnd covenants against
tothe subject anyat the time of conveyanceif the land is

Wymancovenant.thebyprovided againstincumbrance
Adams,v.304;12Mass.471;4 Kent Com.Ballard,v. Tufts

cases the willBut in these8 549. both granteePick.
heunless it thatnominal only, appearsrecover damages

460;2v. Mass.Page,actualhas sustained injury; Bickford
8589; 304,12 Mass.v. 17 Mass.Baker, sup.;Sprague

hethat willit does not549,Pick. because appearsup.;
claims of others neverThe mayever suffer any damage.

;358Norris,v. Johns.enforced. 7 Witmorebe Delavergne
He have sold thePick. 464.Green,v. 11 may property

its Niles 2value. v. Mass.covenants, Sawtell,without for
14 92. He444; Kane Johns.; Sawyer, may460 Mass. v.7

so that hisand theentered property, assig­have assigned
the fullto recover of fiz’stentitlednee would be gz-antor

;2 Mass.case an 460 14 Johns.in of eviction.damages
5304; Mumford,12 v. Cow. 137.92; WithyMass.

the defect or incum-remove orHis remedymaygrantor
not hadseized,or the havebrance, maythoughgrantor,
of some or astrust,to virtueconvey, powerbygood right

admin-sales executors or trustees to sell,the case ofin by
ofand license of courtsistrators probate,guardians by

officers,and other under of law.sheriffs, public process
these the cause of action accruesBut in casesthough

are assessedthe execution of the thedeed, damagesupon
at the timereference of factswith to the state existing

is factswhen the assessment madeand any occurring
ofassessmentdown to the actualaction,the evenpending

thediminishthe to increase or damages,damages, tending
thein and considered jury.be evidence, bymay given
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In cases where the is out ofgrantee kept orpossession,
he or of his isany evicted from thegrantees entirely
whole theproperly, rule of on bothordinary damages
these covenants is the value of the land at time thethe of

of which theconveyance, consideration is the usualpaid
interest;evidence, and Ela v. 2 178;H.McCard, N.

v. 4 233;Morse H.Shattuck, N. Smith v. 14 Pick.Strong,
134; Kane v. 14 Johns. 95Sawyer, ; Brown,Parker v. 15

188;N. H. and this is the extent of the vendor’s responsi­
4 476;Kent Com. Pitcher v.bility. 4 Johns. 1.Livingston,

If the defect of title or eviction extends to a partonly
of the land as in thisconveyed, case, the are esti­damages
mated at such of thepart consideration as thepaid part
evicted bears the value ofto the whole 2 N.property. H.

; 12v. ;178 Guthrie Johns.Pugsley, 176 Dimmickv. Lock­
145;10wood, Wend. Caswellv. 4Wendell, 108.Mass.

In the either atestimating damages, showparty may
what sum that was valued inpart themaking purchase.

v. 4 ;Morse H.Shattuck, N. 233 v.Warde 11Merwin, Pick.
280; Wilkinsonv. Scott,17 Mass. 257; Pritchard v. Brown,
4 H.N. 400. And the defendant even show thatmay

inwas fact for it. Barnesnothing paid v. Learned, 5
266 ;H. Leland Stone,N. v. 10 Mass. 459.

The same is inprinciple cases whereproperly applied
the defect' of title not to a of the land con-applies, part

a ofbut to the estate orveyed, part interest thewhich
has undertaken to as in ofgrantor convey, the case Gray

v. citedBriscoe, Noy, 142, the defendant’sby counsel.
The rule thus settled seems to to dam-be decisive as the

in of seizin.this case the covenant Theages upon grantor
here thatcovenanted he was seized in fee of thelawfully

He not in factwas seized of thepremises conveyed.
hundred Heacre tract. had the of itonly possession
under a lease. in certain cases thePerhapslong grantee,

that,on of the fee for heinstead which contracted,finding
he had aobtained title to mere lease for haveyeai’S,might
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the to renounceat once the wholeright theproperty, quit
and reclaim thepossession, actionpurchase onmoney by

his seizin;covenant of in which case his shoulddamages
the same as in the case of a total But if thebe eviction.

takes retainspurchaser and of thepossession property,
and for reason does not avail himselfany of his toright
rescind the contract,whole the measure of ondamages,
the stated, would the differenceprinciples be in value of a
fee estate and of a lease forsimple years.long

In the case of the covenant theincumbrances,against
familiar of the is indamages, where incumbrance factrule
removed the before the ofby grantee assessment damages,
is to allow such sum itreasonable as has cost theactually

ait,to remove and reasonable for ser­party compensation
in thevices Loomis v.object. 11effecting Bedell, N. H.

74; Ballard, 304;v. 12 Mass.Wyman v. 8Adams,Swift
547;Pick. Harlow Pick.Thomas, 66;v. 15 Hall v. Dean,

;105 v. 24Little,13 Johns. Pick. 266.Cummings
sameAnd the in cases ofrule applies breach of the cov-

of when theseizin,enant thegrantee, upon discovering
has takentitle,of measures todefect obtain such convey-

to himselfances as secure further lossany fromagainst
seizin hisof of becausewant thethe rulegrantor, is

in cases. 1 H. 74;both N. v.equally just Chase,Spring
9 505.Shep.

theBetween execution of the whendeed, the covenants
in are broken,to be and thequestion supposed assessment
of the of titledefect which thedamages, constituted
breach the of seizin,of covenant beenmay have remedied

time or the actsaccident, of or the actsby by strangers, by
the theof without interference in of theanygrantor, way

or his as the death; of a tenant forgrantee byassignee
athe of condition or the orlife, like, theperformance by

claims;release or of or the incum-purchase opposing
aremoved in similar asbrance have been themay way, by

terms,of the death of entitled to lifeexpiration parties
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the lossdebts,the of ofestates, payment mortgaged
theor oflike,and theattachments, purchase outstanding

And the at the timeconsequently,interests. grantee,
theare has and interestassessed, forproperlydamages

free ofhe contracted incumbrance orany defect,which
to andhimself;trouble or heexpensethis withoutand

entitled totherefore, recoverbewould, equitably nothing
arethe nominal whichthan damages impliedmore by

and tocovenant,breach of which theevery givefromlaw
of heaction,of which will not bea deprivedrightgrantee

hisof own.act orsome neglectwithout
deed ofthe the town to thecase,the defend-In present

and,to him their interest,transferred asreversionaryant
the annualreversion,to that rent securedincidentan by

acres. ;the hundred sec. Co. Litt.Litt.,lease of 572the
b.161,

a land asettled that where of war­is well grantor byIt
a of title ordeed obtains interestconveyance anyranty

afrom such interest willland to himselfthe stranger,in
in his Kimball v.at once Blais­estoppel grantee.vest by

H. 533.5 N.dell,
from the causes cove-If this any damageprecludes

thelimit covenantee to nominalit willnanted against,
damages.

then had the effect to transfer thedeed of the townThe
and thehad to the bythey plaintiff, by estoppel,reversion

rent;an end the andto theto putconsequent merger
therefore, of a nominalwere, amountdamagesplaintiff’s

have with costs.them he mustand for judgmentonly,


