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sion would conflict with that established rule of evidence
which precludes the use of parol testimony for such pur-
pose. Its effect, moreover, would be only to show the,
party’s misapprehension of his rights under the contract—
a subject upon which he might well be mistaken without
prejudice to those rights. 1 Gr. Ev., sec. 95; Moore v.
Hitchcock, 4 Wend. 492; Boston Hat Man. Co. v. Messinger,
2 Pick. 240.

The effect which could lawfully have been given to the
evidence appears to us to have been stated by the court
with a latitude sufficiently favorable to the defendant.
Austin v. Sawyer, 9 Cow. 89.

There must, therefore, be

Judgment on the verdict.

Tae StaTe ». SMITH.

Judgment will be arrested if the indictment be so framed as to leave if
doubtfu} which of several acts charged the party accused is legally
required to defend.

InprorMesT, alleging that the defendants were select-
men and overseers of the poor of and in the town of
Exeter, for and during the political year of eighteen hun-
dred forty-three, and as such were bound by law to see to
and provide for all poor, sick and diseased people, who
were taken sick within said town of Hxeter, and were
unable by reason of sickness to be moved, and take care
of and provide for themselves during their sickness in
said town; yet well knowing that Eleanor Moore was so
infected, ill, and sick of small-pox, to wit, on the 19th
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day of June, in the year of our Lord one thousand eight
hundred and forty-three, with force and arms did unlaw-
folly and injuriously take and carry the said Eleanor
Moore from the dwelling-house of one Oren Head, in said
Exeter, into and along the open public highway, (called
the Great Road, &e.) to the dwelling-house of one Mehit-
able Kelly, in the town of Stratham, situate there near
to and upon said highway, and near to and by other dwell-
ing-houses of divers good citizens there dwelling; and
also mear unto and by divers other good citizens, in the
said open and public highway travelling and passing and
repassing thereupon ; and then and there, against the will
and consent of the said Mehitable Kelly, in the said dwell-
ing-house did then and there leave the said Eleanor
Moore, in her said sick and dying condition, without
making any provision for physician or nurse to administer
to her in her sickness aforesaid; by reason of the moving
of her, and want of suitable physic, care and nursing, the
said Eleanor Moore, thereafter, to wit, on the twenty-
* fourth day of said June, at the said dwelling-house of the
said Mehitable Kelly, in said Stratham, died ; all which
was to the great and manifest danger of infecting with
said contagious, infectious and dangerous disease and sick-
ness, called the small-pox, divers and many of the good
citizens of said State, on the days and times last men-
tioned, who were in said public highway, and other good
citizens who dwelled, inhabited and resided there and near
thereto, and who had not had the said disease and sick-
ness. To the great danger and common nuisance and
expense of all the inhabitants of the said town of Strat-
ham. To the evil and pernicious example of all others in
like case offending, and against the peace and dignity of
the State.

The jury found a verdict against the defendants, who
moved in arrest of judgment, that the indictment was
“unecertain, multifarious and insufficient.”
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Bell and Tuck, for the defendants.

Gircrrist, J.  The jury having found a verdict against
the defendants, the case comes before us upon a motion in
arrest of judgment for alleged defects in the indictment.
One is that it sets forth no substantive crime known and
recognized by the laws of the State, and another is that
it is double, or multifarious in the charges which it con-
tains. Under the last head it may be remarked that the
Bill of Rights was intended to protect the citizen against
the consequences of being held to answer to accusations
not distinctly and seasonably made known to him, and
requires that he shall not be held to answer to any offence
until the same is fully and plainly, substantlally and for-
mally, described to him.

The indictment alleges that the defendants, selectmen
and overseers of the poor of Exeter, and bound to provide
for sick persons, unable to provide for themselves, know-
ing that Eleanor Moore was infected with a contagious
disease called small-pox, on a day named, with force and
arms unlawfully took her from the house of Oren Head,
and carried her along the “ Great Road,” so called, to the
house of Mehitable Kelly, in Stratham, which stood near
the highway, and near other houses that were inhabited,
carrying her also by and near persons passing and repass-
ing upon the Great Road, and against the consent of Me-
hitable Kelly, left the woman Moore at her house, sick and
destitute, by reason of which moving and abandonment
she soon after died.

Up to this point the count is somewhat direct; at least,
if it stopped here, we might, in view of the grave aspect
in which it exhibits the official acts of the defendants, de-

. cline to review very critically what is said of the Great
Road, and the citizens that were travelling upon it, or had
erected their dwellings by its side. But these doings and
their very serious result are said in the indictment to have
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been to the great and manifest danger of infecting the
people with small-pox; such, at least, as had not already
had it—ifor to these the mischief is limited—and to the evil
and pernicious example of all other persons in like cases
offending.

This conclusion of the indictment connects itself with
its previous averments concerning the Great Road and the
dwellings upon it, and near the house of Mehitable Kelly,
and the persons who were passing upon the road while
the selectmen were conveying the diseased woman to her
house; and we are impelled to the inference that some-
thing more is comprised in the indictment than a specifi-
cation of the wrong to the party who was the greatest suf-
ferer. But whether that wrong was any other than the
danger to the public health, or whether a glance was
intended to the particular case of Mehitable Kelly, whose
house appears to have been somewhat capriciously chosen
as the scene of this multifarious, official misdemeanor,
does not certainly appear. The act is said to have been
against the will and consent of Mehitable Kelly, and against
the peace and dignity of the State, and was certainly, in
the bald and unqualified description which the indictment
gives of it, a very unjustifiable invasion of her dwelling-
house.

‘We therefore think that the varied aspect in which the
proceeding of these defendants is represented in the indict-
ment, is such as to render it difficult to determine what
particular offence they are legally charged with, and that
therefore that paper fails to describe to them any offence
go plainly and fully as is demanded by the fifteenth section
of the Bill of Rights.

Judgment arrested.




