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rule evidencethat established ofsion would conflict with
use for such pur­which the of testimonyprecludes parol

the,to showIts would beeffect, moreover, onlypose.
theof his under contract—rightsparty’s misapprehension

he mistaken withouta wellwhich beuponsubject might
v.95;to 1 Gr. sec. Moorerights. Ev.,thoseprejudice

492;4 BostonHat Man. v.Wend. Co.Hitchcock, Messinger,
2 Pick. 240.

to theThe which could have beeneffect lawfully given
us to the courtevidence to have been statedappears by

the defendant.with a latitude favorable tosufficiently
9 39.Sawyer,Austin v. Cow.

must, therefore,There be
on theverdict.Judgment
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leave itframed as toif tbe be soJudgment be arrested indictmentwill
legallyisaccusedcharged partyacts thedoubtful of severalwbieb

required to defend.

select-the defendants werethatIndictment, alleging
townin the ofof andof themen and overseers poor

hun-ofand theforExeter, year eighteenduring political
to see toas lawdred and such were hound byforty-three,

and whofor all sick diseasedand poor, people,provide
and wereExeter,sick within said town ofwere taken

moved,sickness and take carereason to beunable ofby
themselves their sickness inforof and duringprovide

that wastown; Eleanor Moore sosaid wellyet knowing
theand of to on 19thwit,sickinfected, ill, small-pox,
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of in the of ourday June, Lord oneyear thousand eight
hundred and with force and arms didforty-three, iinlaw-

and takefully the saidinjuriously and Eleanorcarry
Moore from the of one Oren in saidHead,dwelling-house

intoExeter, and the openalong public highway, (called
the Great Eoad, to the of one Mehit-&c.) dwelling-house
able in the ofKelly, Stratham,town situate there near
to and said and near to andupon other dwell-highway, by

of divers citizens there anding-houses good dwelling;
also near unto and divers other in thecitizens,by good

andsaid and andopen public highway passingtravelling
and then and the willthere,thereupon;repassing against

and consent of the said Mehitable in the said dwell-Kelly,
did then and there leave said Eleanortheing-house

in her andMoore, said sick condition, withoutdying
for or to administernurseany provisionmaking physician

her herto in sickness aforesaid; of thereasonby moving
of and want ofher, care and thesuitable physic, nursing,
said Eleanor Moore, to on thethereafter, wit, twenty-
fourth of said at theJune, said theday ofdwelling-house
said Mehitable said died;in allKelly, Stratham, which

andwas to the manifest of withgreat danger infecting
said infectious and sick-disease andcontagious, dangerous

called theness, divers and of thesmall-pox, many good
of said theState,citizens on and times lastdays men-

inwere saidtioned, who and otherpublic highway, good
dwelled,citizens who inhabited and resided there and near

and who had not had the saidthereto, disease and sick-
theness. To and common nuisance andgreat danger
allof the ofinhabitants the said town ofexpense Strat-

ham. the andTo evil of all others inpernicious example
like case and the and ofoffending, peaceagainst dignity

State.the
The afound theverdict whojuiy defendants,against

moved in ofarrest that the indictment wasjudgment,
“uncertain, multifarious and insufficient.”
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andBell for the defendants.Tuck,

J.Gilchrist, The found a verdictjury having against
the defendants, the case comes a inbefore us motionupon
arrest of for tbedefects in indictment.judgment alleged
One is tbat it sets no substantive crime known andforth

of tbetbe laws and another is tbatby State,recognized
it is ordouble, multifarious in tbe which it con-charges
tains. Under tbe bead itlast remarked tbat tbebemay
Bill of was intended to tbeBights citizenprotect against
tbe of held toconsequences to answer accusationsbeing
not and him,made todistinctly known andseasonably

tbat be shall berequires not held toto answer offenceany
tbeuntil same is and and for-fully plainly, substantially
described to him.mally,

Tbe indictment tbat tbe defendants, selectmenalleges
and overseers of tbe of and toExeter, boundpoor provide
for sick tounable forpersons, themselves,provide know-

tbat Eleanor Moore was infected awithing contagious
disease called on a named, with force andsmall-pox, day
arms took her tbe of Orenunlawfully Head,from bouse

“and carried her tbe Great so called, to tbeBoad,”along
ofbouse inMebitable ‘stoodKelly, Stratham, which near

tbe and werenear other bouses tbathighway, inhabited,
her also and near andcarrying by persons passing repass-
tbe Boad,Great tbe consent ofupon and. Me-ing against

bouse,bitable left tbe Moore atwoman her sick andKelly,
destitute, reason of which andby abandonmentmoving
she soon after died.

to this count is direct;somewhat at least,tbeUp point
if it in tbehere, we view ofstopped might, grave aspect
in it official defendants,which exhibits tbe acts of tbe de-

tocline review is said of tbewhat Greatvery critically
andBoad, tbe citizens tbat were badit, orupontravelling

their its anderected side. But thesebydwellings doings
their are indictmentserious result said in tbe to havevery
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theofand manifest infectingto the dangerbeen great
as had notsuch, least, already-atwith small-pox;people

the evilis limited —and tothese the mischiefhad it—for to
casesin likeof all otherand example personspernicious

offending.
itself withthe indictment connectsofThis conclusion

theandthe Great Roadavermentsits concerningprevious
Mehitableand near the house ofit, Kelly,upondwellings

whilethe roadwerethe who passing uponand persons
hertothe diseased womanwere conveyingthe selectmen

that some-to the inferencearehouse; and we impelled
ain the indictment than specifi-ismore comprisedthing

suf-theto the who wasof the wrong partycation greatest
thethanthat was otherBut whether anyferer. wrong

a washealth, or whetherto the glancepublicdanger
case whoseto the of Mehitable Kelly,intended particular

chosenhave somewhatto been capriciouslyhouse appears
multifarious, misdemeanor,of this officialthe sceneas

The act is said to have beennot certainly appear.does
andof Mehitableand consentthe will Kelly, againstagainst

inandState,of the was certainly,andthe dignitypeace
the indictmentwhichdescriptionandthe bald unqualified

invasion of her- dwelling-ait, unjustifiableof verygives
house.

thethe varied in whichthink that aspecttherefore"We
indict-in theisthese defendants representedofproceeding

whatit difficult to determinerenderis such as toment,
and thatwith,areoffence legally chargedtheyparticular

offenceto them anydescribethat fails topapertherefore
sectionthe fifteenthand as is demanded byso fullyplainly

Bill ofthe Rights.of
arrested.Judgment


