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The commencement of this suit, therefore, by the present
. plaintiffs, is a ratification of the act which they prove as
the preliminary to the action, and the objection taken by
the defendant, that the evidence was not competent to
prove the authority of Mrs. Watson and of Tasker, is fully
answered. The same evidence exists of the authority of
the wife to write the letter, to. which likewise objection
was interposed.

These several objections must, therefore, be overruled,
and there must be

: Judgment on the verdict.

BELENAP,
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The obligor in a bond, conditioned to convey land fo the obligee upon
the payment of money at certain times, for which the latter has
given to the obligor his note, may maintain an action upon the note,
although the bond contain a provision that it shall be void upon the
non-payment of the money, as therein provided.

ASSUMPSIT, on a promissory note given by the defend-
ant, July 25, 1836, for fifty-five dollars, payable to the
plaintiff as follows : Five dollars in November, 1836 ;
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fifteen dollars in November, 1837 ; twenty dollars in
November, 1838, and fifteen dollars in November, 1889,
with interest. 'When the note was made, the plaintiff
gave a bond to the defendant, with condition that, upon
the payment of the several sums named in the note at the
times therein named, the plaintiff should convey to the
defendant a lot of land, No. 4, in the 5th range in Lincoln,
and that, in case of the non-payment of any of the sums,
the bond should be void. The defendant thereupon took
possession of the land, and occupied it. The lot was
afterwards put into the non-resident list and sold for taxes,
and the defendant now claims to own it by a deed from the
purchaser at the constable’s sale. The plaintiff has not ten-
dered a deed, nor has the defendant demanded one.

The questions arising on the foregoing case were as-
signed to the Superior Court.

Butterfield, for the plaintiff.
1. A. Eastman, for the defendant.

Givomrisr, J. The parties to the note and bond de-
scribed in this case intended by those instruments to enter
into a mutual agreement, by which the defendant should
be bound to pay the note, and the plaintiff’ to convey the
land. If the former failed to pay the money as he agreed,
the latter could not of course be required to convey the
land, and that is all that is intended by the provision that
the bond should be void upon such non-payment. In all
mutual covenants or agreements, if the party who is the
first to perform, fails, he becomes by such failure disena-
bled to require the other party to perform ; who is thereby
in a position in which he may elect either to abandon the
contract entirely, or to sue the delinquent party, or accept
his tardy compliance with its terms, if tendered. In this
cage, if the bond alone had been given, the option would
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have been with the defendant, the obligee, to seek its
benefits at the price of performing the conditions; but
the parties did not so leave it. The note was given for
the precise purpose of enabling the plaintiff to enforce
the contract, should he choose to do so, upon the appear-
ance of any reluctance on the part of the defendant to
carry it into effect. This is what he seeks to do in the
present action, by which' he affirms the contract, and
waives the lapse of time, which would otherwise have
released him from his bond.

Another defence appears to be, that the plaintiff has
lost his title to the land, and is, therefore, unable to make
the conveyance which was the consideration for which the
note was given.

‘Whether such a title, originating in a tax assessed while
the defendant was in possession, ought to be regarded, in
respect to its redeemable quality, as an incumbrance, for
the costs of removing which he should be entitled, in this
action or otherwise, to an adjustment; or whether it
should be considered as a paramount title, to which he
had the right to submit, and which he was justified in
buying in, as in the case of Loomis v. Bedell, 11 N. H. 74,
need not be decided; because there is not enough in the
case to show whether the title has any validity at all. It
is needless to remark that the purchase of a pretended
title by the defendant in possession does not enable him
to maintain such a defence as has been indicated.

Upon the case submitted, therefore, there must be

Judgment for the plaintiff.




