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Wellington.Kimball v.

creditor, to an action at ahas obtained leave defendattaching whoAn
trustee,has and continued on account of theit heen defaultedterm after

however,may,a in abatement. He havepleato filenot he allowedwill
personif he no such as themove to the action thereleave to dismiss

plaintiff.nominal

Assumpsit had and received. No$600,for money
theof the claim was filed plaintiff.byspecification
first and theterm,defaulted at theThe defendant was

the trustee. At thecontinued on account ofaction was
Mr. Stick-term, 1845,theterm,next which was February

and defendtofrom tbe courtobtained leave appearney
and within fourcreditors, daysfor subsequent attaching

abatement,filed a in onthe leave wasafter granted, plea
that there such as tbewas no plaintiff,tbe personground

Kimball.Elipbalet
for tbeAt tbe next term tbe the counselcourt,of

tbe thatmoved to dismiss tbe onplea, groundplaintiff
that nature not receivable fromof were subsequentpleas

the ofsuch as to meritscreditors, but only goattaching
thatTbe counsel for tbe creditors contendaction.tbe

should tocreditors be permittedsubsequent attaching
defendant;tbethat be byany plea might pleadedplead

in fact aa in wasin this case abatement pleathat pleabut
such action couldas it to show that nomerits,to tbe went

tbesuch asan there no personhave existence, being
due from tbeand no could bedebtplaintiff, consequently

and claimed anhim;defendant to no person appeared
intoleaveinterest in tbe and askedaction, prosecute

at thethatalsoname; appearedtbe and itplaintiff’s
that tbetbe courtterm, 1844, it was ordered byAugust

andwrit,to tbea indorserfurnishplaintiff responsible
a topersonthat tbe defendant subsequently procured

tbe same.indorse
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v. Wellington.Kimball

for theBell, plaintiff.

for the defendant.Sticlcney,

aJ. This is case inGilchrist, which a creditor has
leave of court,obtained to our to de-according practice,

fend an action to the benefit of hispreserve attachment.
he didThis not do until after the first term, when the de-

fendant was defaulted, and after a continuance of the
action, which became reason of thenecessary by proceed-

the trustee.ings against
The creditor then aoffered in abatement,attaching plea

to which the obvious was that itobjection wasinterposed,
late;too such the rule to filedpleas required bebeing by

thewithin first four the termof at which the defend-days
ant is torequired appear.

Is there in the attitude in which theanything peculiar
stands before the court thatdefending party should ex-

him thefrom of the rule ? Heempt operation could as
havewell entered his at the first term at theappearance as

forsecond, that He is here at a lateanything appears.
means aof rule which heday, by obtained for offstriking

a default that had been entered, which,and but for the
the trustee, would, at thatproceedings against havetime,

concluded the of all the arights parties toby judgment
thewhich becameplaintiff entitled.

There inseems, short, to be no evidence of diligence,
ifwhich, wouldsuccessful, have the in aplaced party posi-

tion in which he would not have needed inany indulgence
this the failureparticular; of which, misfortunethrough
and inevitable accident, have entitled himmight, perhaps,
to the consideration extended courts in favorordinarily by

theof of who haverights parties endeav-unsuccessfully
ored to themselves within the rules.bring

"Wethink, therefore, that the cannot beplea received.
thehowever, ofPerhaps, the creditorrights attaching
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Brackett v. Drew.

ofnot suffer from this amay necessity sincedenial, motion
to dismiss the action, theaccompanied by necessary proof
of the want of an actual to wouldparty it, beprosecute
heard.

Plea dismissed.

Brackett v. Drew.

woman, entitled to earningsA married her under the ofstatute December
1840,24, uponsued anwhen account that accrued partly before and

statute,the is topartly since entitled be credited for such items proved
as in nature herby earnings accruingher the of statute;were thesince

bybut made her thepayments generalfollow rules concerning the
of notappropriation payments specially appropriated when made.

acquiring use,As to her ofright propertyincident for her own she capa-is
incontracting by statute,ble of debts her own name force of that and

sued for them.is liable to be

Assumpsit the defendant as a sole.against feme
The writ was dated 1843.16, It wasFebruary referred
an who made a in favorauditor,to of thereport plaintiff’

“He alsofor that it fromreported appeared, the$24.82.
that adefendant,of the she has husbandtestimony living

in the left herHlinois,State of who fourteen years ago,
since innot theand who has been State of New-Hamp-

ato her Never hasshire, year with-knowledge. elapsed
him,a letter from but she hasout received notreceiving
him since heor from wentmuch, andany support away,

the It wasnone for last twelve hard timesyears.. here,
to seek andand he went ifemployment, intended,away

to send for thebusiness,he in his defendant.”succeeded
29vol. xx.


