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Brackett v. Drew.

ofnot suffer from this amay necessity sincedenial, motion
to dismiss the action, theaccompanied by necessary proof
of the want of an actual to wouldparty it, beprosecute
heard.

Plea dismissed.

Brackett v. Drew.

woman, entitled to earningsA married her under the ofstatute December
1840,24, uponsued anwhen account that accrued partly before and

statute,the is topartly since entitled be credited for such items proved
as in nature herby earnings accruingher the of statute;were thesince

bybut made her thepayments generalfollow rules concerning the
of notappropriation payments specially appropriated when made.

acquiring use,As to her ofright propertyincident for her own she capa-is
incontracting by statute,ble of debts her own name force of that and

sued for them.is liable to be

Assumpsit the defendant as a sole.against feme
The writ was dated 1843.16, It wasFebruary referred
an who made a in favorauditor,to of thereport plaintiff’

“He alsofor that it fromreported appeared, the$24.82.
that adefendant,of the she has husbandtestimony living

in the left herHlinois,State of who fourteen years ago,
since innot theand who has been State of New-Hamp-

ato her Never hasshire, year with-knowledge. elapsed
him,a letter from but she hasout received notreceiving
him since heor from wentmuch, andany support away,

the It wasnone for last twelve hard timesyears.. here,
to seek andand he went ifemployment, intended,away

to send for thebusiness,he in his defendant.”succeeded
29vol. xx.
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de-of thetheevidence in to marriageother regardNo
trial.offered at thewasfendant

for amovedthe the defendantAt the trial before jury
not,could uponthe that this actionnonsuit, upon ground

defend-maintained thebeevidence,the againstforegoing
andsole; motion,court thethe overruleda butant as feme
notthe evidence wasthatthe juryinstructed foregoing

the fromlaw to maintainingin plaintiff'sufficient preclude
theanda sole,the defendant asthis action against feme
andthe for six dollarsa verdict for plaintiffreturnedjury

cents.fifty-nine
itemsan ofof the auditor exhibited accountThe report

of whichin all to $69.45,thein of plaintiff,favor amounting
1840; andsince 24,of accrued Decemberthe sum $9.96

atherethe defendantin favor of amountappeared gross
didthe items with their dates not$44.63, appear.of but

theHackett and for defendant.Emery,

for theHatch, plaintiff.

is an a womanGilchrist, J. This action against
twelvewhose husband is still who has forbutliving,

the and whoabsent from her and from State,beenyears
that made no for herhas, time, support.during provision

As all the auditorto items of the account stated theby
it is1840,that accrued before the 24th of December,day
notclear that this not theaction does common lawlie,

in a married woman in therecognizing powergeneral
and to her a debtoract ofbecome, own,capacity anyby

aor creditor.
the statute she underBy became,on thatpassed day,

circumstances of ac-the of desertion to,adverted capable
items werethen, as the whichproperty. far,Soquiring

allowed her in theto time to becredit since that appear
nature of her andor do not appearacquisitions earnings,
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her asto have been intended to beby payments applied
an antecedent indebtedness from her to theupon plaintiff,

to have them to theshe is entitled of theapplied payment
her; and if exceed thesubsequent charges theyagainst

athe isamount of such balance claim in hercharges,
the theIf, however,favor itemsagainst plaintiff. which

make the sum of are in the natureup gross $44.63 of
be to theto extinction ofpayments, applied generally an

indebtedness;antecedent or if or of themthey any are
over to the withoutmoney paid plaintiff directionany of

the as to theirdefendant theappropriation, rulegeneral
thewill which theprevail, permits party receiving pay-

ment to it to such debt as he or, inappropriate elects, the
of anabsence it will toelection,express go extinguish the

due him sixearliest item to not over old.years
The form in which the account is stated, therefore,

itrenders to andimpossible ascertain thecompute amount
thedue, laid down—theupon principles items allowed

ofto the credit the defendant not with theirappearing
dates.proper

The instructiongeneral the courtgiven by to the jury,
that the lie,action would without the qualification restrict-

it to items of the account that haveing accrued since the
thattime the statute clothed her with the to actcapacity

as a thesole,was, for reasons that have been stated,feme
erroneous; and the verdict must be set aside and a new
trial for thegranted, ofpurpose the natureascertaining of
the items, with their anddates, whether werethey applica-
ble as of the orpayments account,plaintiff’s otherwise.

New trial granted.


