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This the raisedof would to objection,rule practice apply
the to time thedemurrer, the betweenby intervening

of thedecree and whichbankruptcy appears bydischarge,
the dates to have been sufficient.

The the District Court arebefore notproceedings strictly
to the before the commissioners ofanalogous proceedings

in where the forms ofbankruptcy England, pleading
theset all 2 Chit. PI. 424.adopted out particulars.

the on demurrer.Judgment for defendant

Wiggin.v.The State

often in store another;that one was the conducted in theEvidence name of
there,bought, goodsthat he sold and bartered inspected the books

charges, bought goods store,and made and to Boston andwent for the
partner;is evidence that aprove having formerlyto he was he been

partner, signa and old of the firm still remaining uponthe building.the

a firm spiritsIf servant of a sell belonging employers,to his with the
both, theyassent guiltyof are theof act of their servant.

store,aIf goodscustomer himself to in ahelp place priceand the within
salesman,reach of the moneyand he receive it itputand with the of

owners, owners,the a bythat sale if assent.theyis the

H.Indictment, and Samuelagainst Joseph Wiggin
L. the defendants,that jointWiggin, alleging being

in 3dDover,at on the ofgrocers company, January,
A. D. 1844, retailers,not licensed taverners or un-being

•sold one half oflawfully certain spirituous liquorsgill
called to one Samuel for the ofgin, Thompson, price
three cents, &c.contrary,

the trial it that the wereUpon defendantsappeared
in Dover,asformerly in and thatpartnership grocers,

March 1, 1843, notice of thethey gave dissolutionpublic
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at the sameH.firm;of the and that Joseph Wiggin,
business would be continuedtime, bynotice that thegave

of that were part-him. For the showing theypurpose
the businesssale,ners at the time of the notwithstanding

name thecarried on in the ofwas Joseph, government
that L. subse-relied the evidence Samuelupon Wiggin,

inthe thedissolution,to the notice of was oftenquent
atand thesold barteredstore; that he goodsbought,

books,examined the andbefore;he toas used dostore,
onremained thesignthem that his still;made incharges

and that he towenton the second story,placedbuilding,
there.and madeBoston purchases

thatdefendants,of theon theevidence,There was part
L. adissolution,soon after the notice of the Samuel kept

en-a and that hetavern for short wastime, subsequently
affairs; andhisother ofingaged personalsuperintending

no inthere was evidencethe contended thatdefendants
find awere authorized tothe case on which the part-jury

at the time of the sale.nership alleged
thea sale the defendants,To prove governmentby

Pink-introduced evidence to show that Charlestending
store;ham was as a clerk in the thatemployed liquor

in werewas the cellar of the and thatstore,kept persons
withaccustomed to to and drinkcasks,the draw liquorgo

and then tothe and Pinkham,assent of payknowledge
on thehim or leave for thattherefor, purposemoney

Pinkhamthe whichcask,head of or some other place,
thethat this wastook; 'course with knowledgepursued

for the;and the that he accountedassent of defendants
thus carried on the businessreceived to whoevermoney

inmentionedthere; that theobtainedThompson liquor
handed thein and eithermode,the indictment this

that Pink-it andthere,to Pinkham or laid downmoney
theit the to store.ham with otherput money belonging

H.There some evidence to show that Josephwas tending
to retail.had directed Pinkham not sell liquor byWiggin
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The ondefendants that was no evidencethereobjected
the them.which were authorized to find a salejury by
also indict-that the statute on which theThey objected

ment in-was founded was The courtunconstitutional.
constitutional;structed the that the thatstatute wasjury

the onbusiness of the store was carriednotwithstanding
in the name of thereH., evidence,wasJoseph competent
for their consideration, to show a and theypartnership;

find that the defendants ifwere be-might partners, they
on the whole evidence thelieved, before that busi-them,

ness was carried on for their that if the de-benefit:joint
fendants were anwere not liable for unau-partners they
thorized sale a clerk, their orwithoutby knowledge
assent; thatbut if Pinkham sold their or asauthority,by
their with their ;agent assent, were thatthey responsible
the mode in a immaterial;sale thatadopted wasmaking
if Pinkham was directed not to hesell, but permitted any

to himself, with theperson help that heunderstanding
should leave the and Pinkham then took andmoney,
accounted for it to the knew and assenteddefendants, who
to this that wouldmode, constitute a sale for thewhich
defendants would be ifliable, partners.

The returned a verdict that the defendants werejury
and to the and movedinstructions,guilty, they excepted

for a trial and innew arrest of judgment.

for theGrove, State.attorney-general,

Sale and for the defendants.Wiggins,

TheJ. first forGilchrist, consideration herequestion
or not thereis, whether was evidence of a copartnership

between the fordefendants, the indictment aalleges joint
sale to have made trade;been them as inby co-partners
and the if such theresale, was, been amadehaving by

it becomesservant, material to ascertain whether thevery
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theto or to one of defend-act is to both onlybe imputed
there is no evidencethere noants. If was co-partnership,

defendants can bethe of the impli-in case which bothby
cated in the act of the servant.

likea this,The evidence, questionforce of uponbearing
the source fromin awill often upondepend great degree
to beIf the fact bewhich it required provedproceeds.

of theone within the party uponpeculiar knowledge
the of coursewhom the andfalls,burden of partyproof

the means ofin ofwho be to bemay supposed possession
andthe fact in a clear a certaintylight, greaterplacing

demanded; theof evidence is while partycompleteness
and seeks towho a to the whotransactions,is stranger

themake of them him knows wholewhoproof against
and can at the truthtruth, is,show once whatordinarily

theis in law with certain in aid offavored presumptions
is can adduceinconclusive evidence which often all he

a that the are toto itsubject disposedupon privies
conceal.

It has inbeen for in criminal cases whichheld, instance,
it is theto not the but thatact, partynecessary onlyallege

within notit is doesnot orperforming any exception,
inno-render the actwhich wouldqualificationpossess any

iscent, it not in to thenecessary exceptionproof negative
theor if the who knowsdefendant,becausequalification,

arisesdoes not offer to thetruth, it,prove presumption
notdoesthat the fact his innocencewhich would establish

exist. have had occasion to act that well recog-We upon
vio-forin cases ofnized law of prosecutionpresumption

v. Simons, Hillsborough,lations of the license law. State
1845.term,July

of ain favor partyThe is allowedsame presumption
betweenthe ofseeks to relation partnershipwho prove
evidencethatso far as to with strongdispensestrangers,

them-theiffact be partnersof the that would required
latterit. In theofto makeselves were proofrequired



TERM, 1846.JANUARY 453

"Wiggra.The d.State

of arethe burdencase, proofthe conversantparties taking
the connection hasof the means which been estab-by

and thetherefore, it is of meanslished, presumed, by
theit can while in no suchformer,which be proved;

and the isexists, toknowledge partycommonly obliged
of such outward demonstrations asrely proofupon may

to the' Andlead to inference thepartnership.ofappear
ainlaw, cases,as furnishes in aidpresumptionanalogous

the thatof the who know the truthevidence, wouldparties
this inference aevidence of decisiverepel character, ifby

the truth would admit.
intherefore,It sufficient such casesis, to that theprove

have acted as and that theirparties partners, by habit,
course of conduct and declarations,dealing, havethey
induced those with whom dealthave to consider themthey
as Gr.2 Ev., sec. 483.partners.

It is not if it in factwerenecessary, possible, to indi-
cate rules or whatby general conduct, course ofcategories

andhabits declarations are sufficient todealing, constitute
prima evidence of apartnership, by reasonablelayingfacie
foundation afor common belief in the existence of that

We think, however,relation. that the facts here disclosed
were of a characterall that rendered them fit to con-be
sidered a as aevidence in suchby jury and werequestion,

fin the sufficient to them inaggregate justify thefinding
fact which were toprincipal they produced prove.

aIt existedappeared partnership formerly between the
No itsevidence of dissolution wasparties. offered ex-

the declarations and acts of thecept parties themselves,
there had aif been suchwho, ofreally their con-severing

nection, be to the evidence itsupposed possess of inmay
settlements executed, ofmutually books, and otherchange

oftokens with one another.independent Thatdealing
acircumstance is one to consider inproper connection with

the offered theevidence by prosecution.
It from that evidence that Samuel L.appeared Wiggin
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had form-the two defendantsin the store whichwas often
; accustomed,that he wasinoccupied co-partnershiperly

sell and barterdissolution, tothe buy,as before supposed
made inthe andhe examined books;there that charges

andand madehe went to Boston; that purchases,them
thefirm remainedof the old upon building,that the sign

H. the ostensibleas the of Josephas well Wiggin,sign
acts asThese are all such wouldof the business.conductor

the store. If he wasin the affairs ofan interestindicate
is reasonable toitdefendant,of the other sup-a servant
shown; that he washave beenfactthat the mightpose

ais not solutionin thesea mere volunteer proceedings,
thebut partiesminds would readily adopt,that common

thewithof such an jury.had the benefit hypothesis
of these infacts,to someto allowedThe beweight

the dis-issue,in depending uponthe pointestablishing
thethe cases of whoto, partiestinction adverted between

truth, is,know the withoutnotand those who doknow
this kindless,it more or ofBut bedoubt, considerable.

circumstances can ad-all in beevidence is that ordinary
mind will accord-theand its influenceduced, varyupon

and to theaccumulated,to the amount of it accordinging
the who alone knowfacts by partiesexplanatory proved

existence of factsfor thethe and can a reasontruth, give
thethem. It is allto settle the verdict againsttending

little,it ever sooffered, and bethat isevidence commonly
doubt,extent, competent.is to the without

the court to thebyAs to the instructions jurygiven
thewhich State relied tothe evidence uponconcerning

like thethat an offence onea itsale, is quite plainprove
the ofas wellbe committed, through agencymaycharged

the accused. Thisas the act ofanother partyby personal
theact,created the or subse-be before bymayagency

ratification it. The effect of the ratification isofquent
the the hadsame, whether been forbid-previouslyagent
den to the had done it without sooract,perform being
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It is to sustain an to theexceptionforbidden. impossible
thisinstructions that were to evidence.applied

to the evidence of the isAs sale moreitself, nothing
than for to commit an offencecommon persons seeking

law,the to resort to contrivances which theirbyagainst
acts or their nature andconcealed,bemay wholly pur-

The is chosen thefor commissionposes disguised. night
areof Pockets under the oflarceny. picked pretence

thesome friendly purpose, justifying necessary personal
A ancontact. kiss be act of treason. In themay petit

ofcase the v. it held that callSimons,State was the for
and their were evi-spirits, subsequent delivery, competent

dence of a thesale, actnotwithstanding accompanying
and declarations of the to thatparties provetending they

as awere delivered If criminals could claimgift. justly
the to have their words taken for truth, their actsright

to be and to havesincere, theirpresumed servedisguises
the of and concealment, whichpurposes protection for

were isit thatthey designed, plain crimes wouldmany
Ifdetection. a customer comes into aescape shop, helps

himself to what he wants his reach,within andopenly
within reach of the salesman aplaces satisfactory price,

is a salethat to all A saleappearance. be conductedmay
without words as well as andwith, signs among persons

a commonspeaking sometimes be as usefulmaylanguage
as those who cannotamong speak together.

The constitutional has been settled in the casequestion
the Stateof v. 13Pierce, N. H. 536.

The allexceptions must, therefore, be overruled.
on theverdict.Judgment


