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been submit-well havefactsthesethat mightthinkWe
andthe improve-evidence ofas possessiontheted to jury,

benot todoesstatute; which appearthement byrequired
is usedin the wordin that sense whichan improvement

toimprovementsthe statutein of authorizingthe sequel
under thethe pro-in with buildings,be connectionvalued

for whatto a remunerationthe occupantvision entitling
he has expended.

the court in thisthe error ofmust, par-verdict forThe
aticular, set andasidebe

trialNew granted.

ROCKINGHAM,

A. D. 1846.TERM,JULY

State v. Newmarket.

town, to see if the townmeetinga at a would instructwarned the“Where
road, instruct,so toa voted andlayto out certain the select-selectmen

&c.,vote, they road,did layto the out thepursuantreturned thatmen
&c., held, legallynot laid.such roadit that waswas

ain certainIndictment, for not repair highway.keeping
the de-the selectmen outThe return of laying highway

madéin the which was on the 29thindictment,scribed
“ to aNovember,of That vote1826, was, pursuantday

andat a notifiedtown holdendulymeeting,passed legal
the 29th November,in the town of on ofNewmarket, day
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the1826, selectmen of Newmarket to widenrequesting
straiten &c.,and the road atoleading,” “agreeable peti-
to selectmen of Newmarkettion the for that afterpurpose,

the owners,due notice to land did out the road andlay
the as the full return of theirbyappraise damages, doings

herewith annexed &c.appears,”
The vote of the referred to thetown, in return of the

selectmen, aswas follows: “Toted that the beselectmen
instructed to widen and the road atstraighten Lamprey

theriver, to andof Hansonagreeable petition Stephen
others.”

The article in the of the town meeting uponwarning
“which the above vote was founded as Towas follows:

see if the votetown will to instruct the to widenselectmen
and the road afrom,” to&c.,straighten peti-“agreeable
tion; the Newmarketprovided Manufacturing Company
will that assessed the selectmen,bepay may bydamages
and themake road to the the same.”ofacceptance

Soon after the road was laid out the Manu-Newmarket
the awarded theCompany paidfacturing bydamages

selectmen for the land erected ataken, across thebridge
brook over which the andlaid,was did somehighway
other work the and it was fenced out. Theupon highway,

was soon afterwards carried off a andfreshet,bridge by
the brook has remained inever since such a condition as
not to admit of There was no evidencecarriages passing.
that the selectmen ever the asroad, constructedaccepted

the Newmarketby or thatManufacturing Company, any
vote has ever been the town to discontinue thepassed by
road, but the same remains common,and as fencedopen
out.

It was the in of theagreed behalfby attorney-general,
andState, the that a default should be en-by defendants,
if the courttered, should thebe of that the roadopinion

in had out,been laid thequestion and that defend-legally
ants were liable itsfor otherwise the defendantsrepair;
should be thefrom indictment.discharged
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for the defendant.Stickney,

Walker, for the State.attorney-general,

Gilchrist, J. The statute of 8,February 1791, pre-
scribes that “when there shall be occasion for newany

roads to laid out,”or be &c., “thehighways private select-
men are on made toempowered, ifapplication them, they
see cause, to out the same.”lay

This is the same that wasgeneral power to thegiven
selectmen the law,province 5thby passed Geo. I., includ-

also an undefined of thating portion which, the sameby
instatute, was vested the quarter-sessions, to be exercised

this court made theby upon application by selectmen.
Prov. Laws 158.

The occasion which enables the selectmen to exercise
this is the to be made topower, themapplication for that

Without such it haspurpose. beenapplication held that
the cannot be exerted.power Pritchardlegally v. Atkin-

3 H. 335.son, N.
It has also been held thethat, power been calledhaving

action theinto mustby appropriate beapplication, exer-
for of andcised purposes conveniencepublic private and

andaccommodation, that the upon whichgrounds they
in it are liable to beproceed inquired intoexercising judi-

v. 2 H. 201.Turnpike N.Champney,cially.
It has also been held that in thecourts, oflaying high­

to act a conviction of whatways, ought upon the public
and and thatconvenience if itnecessity require; appear

that have laid out a road for otherany orthey causes, have
acted other ainducements, besides sense of theupon pub­
lic convenience and theirnecessity, beproceedings may
avoided. Commonwealthv. 166;7 Mass.Cambridge, Com­

2 547;monwealthv. Pick. v.Sawin, Dudley Cilley,5 N. H.
558.

the cases■In last itcited, that theappeared courts had
xx. 34von.
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been influenced offers made in interest, toby by parties
contribute to the of theexpensemoney lighten necessary

toland be as incident to the ofdamages paid establishing
road.the

thethink that selectmen exercise of¥e where power
are like in. the exercisea courtsroad, required,laying they

their ownlike to convictions ofof proceed uponpowers,
and and thatthe convenience require,what public good

as atstrict, least,to a asare subject scrutinytheir doings
in to other tribunals,has been assumed regardthat which

committees, with this judicialorcourts chargedwhether
whether theit no differencefunction; inquisi-and makes

selectmen,as in the ease of orbe made collaterally,tion
Qr.3 438.as in other eases.certiorari,by

of the selectmenrecord of thethe proceedingsWhere
therenature referred andto,of theno aberrationdiscloses

of their functionsin thethatis no distinct dischargeproof
influenced considerations otherbyhave been actuallythey

has indicated for their athe law guide,those whichthan
fromacts,not allowed theirwill be againstpresumption

that inducements were uponurgedmere proof illegalthe
term,v. DecemberConway,Smithnotice. Ossipee,their

1844.
that theotherwise,it the record orbyBut where appears,

a in their ownroad, because,laid nothave outselectmen
it, but becauseconveniencethe requiredpublicjudgment,
anotherand body,had been required bymeasure urgedthe
should aban-matter,dictate in the weno torighthaving

and others,this courtrules heretofore pursued bythedon
their acts.an into the ofinquiry legalityif avoidedwe

laid outit that the road wascase, appearstheIn present
at atown,of the settledthe instructionsofin pursuance

of consid-called for the purposetown meeting, regularly
selectmen.instruct theirwould sothe townwhetherering

consti-of themselvesand the vote wouldThe warrant
asselectmen,thethe oftoobjection doingsno validtute
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andOssipee Effingham.Hanson v.

the returnhas intimated. But it thatbeen by appears
laid to the instructions. almostthe road pursuant Theythey

the mere'in terms themselves to be ofagentsrecognize
the and the act a fairtown in the viewact, appears, upon
of the to that of the ofwhole be town New-proceedings,
market.

itBut whether be or not to such a con-placenecessary
struction the as to the entire actupon imputeproceedings
to the town, it is to readso the record that theimpossible

of the selectmen toshall be of thatdoings appear judicial
nature that the exacts,law or that influences alienwholly
to the considerations that are asregarded shalllegitimate,
not to have caused the road toappear be laid.

The conclusion, therefore is—there no evidencebeing
that which theexcept record the Statepresents has—that

failed to the existence of aprove that the de-highway
fendant town is to inobliged Therekeep repair. must,

to theaccording bearrangement,
theJudgment for defendants.

CARROLL,

JULY A. D.TERM, 1846.

Ossipee Effingham.Hanson v. and

a petition highway dismissed,for aWhere is only one bill of iscosts
to theallowed thattowns have been parties.

Petition of Ira Hanson and others for a inhighway
andOssipee Effingham.


