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In an byaction a second aattaching against deputy-sheriffcreditor for
safely attached,not keeping the property judgment,a satisfied obtained

by the attachingfirst against deputycreditor the for the same misfea-
sance, is not conclusive as to the lien theplaintiff’s upon prop-limit of the
erty, action,and damagesas to the to ifhe is entitled in the thatwhich
judgment byhas been byreduced a defendant.broughtreview the

case,In such a the plaintiff is entitled to the ofbenefit the exoneration of
the review,property, thus effectedby though agencythe he- had no in

it; he,prosecuting havingnor will not caused prose-the to bereview
cuted, be charged any expenses bywith of the incurred the defendant
in so doing, by way of damages.reduction of

Case, a for notagainst deputy-sheriff safely keeping
certain attached him atpersonal the suit ofproperty, by
the James H.plaintiff against Bingham.

The attachment was to an earlier made insubject one,
favor of Amos Lovell and wife, had,who in October,
1844, recovered the defendantjudgment against present
for the same misfeasance, in the sum of dam-$317.75

and costs, which was satisfied.ages, $117.68
The defendant reviewed the under theaction, advice of

counsel,Mr. hisHubbard, with the thatunderstanding
whatever be recovered in the review should bemight paid
to the andlatter, to the defendant’s incredit ac-passed

&c.,count for and the iffees, should besurplus, any, paid
to Mr. his other counsel. thisGates, inreview,Hpon
the of which the had no theprosecuting plaintiff agency,
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and costs,defendant recovered damages,$228.81 $49.49
Mr.and those sums were received Hubbard.by
theThe that was entitledparties, having agreed plaintiff

in unlessrecover the result of thedamages,to $526.39
in the of the limit suchreview tocourt,judgmentought,

ato smaller the state-sum, submitteddamages foregoing
facts.ment of the

thefor plaintiff.Gashing,

defendant.for theHubbard,

is iscase,This an 'action on the whichJ.G-ilchrist,

as theto suchaction recover plain-an equitable damages
the defendant’s official neglecthas throughtiff sustained

he awhich ashad,the deputy-to keep propertysafely
the theat suit of Jamessheriff, attached plaintiff against

H. Bingham.
hadThe attachment was to one which previoirslysubject

andbeen made at the suit of the amount ofwife,Lovell
the as the recov-whose claim perfectedupon byproperty,

a and executionof satisfaction of an outery judgment
ex-its from the value of theof deductedavails, property,

the the to which hashibits limit of the plaintiffdamage
been subjected.

recov-which and wife at firstBut the Lovelljudgment
ered, was out of thesatisfied, execution,and which by

reduced a reviewwas afterwardsattached, byproperty
instituted, the sums ofwhich was by damages,$225.81

theand these sums wereand costs, paid by original$49.49
the in Mr. Hub-review,were defendants towhoplaintiffs,

account.them the credit of Sabin onbard, who carried to
inThe in this had noactionplaintiff procuringagency

it wasand butthis review to be prosecuted,brought
ofthe hishimself,theby party through agencybrought

from thenotcounsel, apparently ordinary agencydiffering
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anthat there was expresscounsel in such cases,of except
thewhatever recovered pro-that be bymightagreement

the credit to whichbe toshould appliedceeding primarily
the if remainderremainder,it was andactually applied,
fees of Mr.there to the or otherbe,should pay charges

in cause.had been associated as counsel theGates, who
torelates theThe the casewhichquestion presents

the is entitled: whetherto which theydamages plaintiff
theare to bur-to be estimated the propertyby subjecting

den Lovell andof at first recoveredthe byjudgment
wife, or as reduced theto that of the upononly judgment,

takenreview. could havetheThe benefit which plaintiff
his wasactionattachment, in hisby Bingham,against

in theirto and wifethe interest Lovellsubject acquired by
earlier theThat,attachment. as settled by original judg-

defendant,ment of this wasthose $317.75.parties against
theDid the underreview,the conducteduponjudgment

that somecase,circumstances of the reducing judgment
in ofthe to that extent favor the$225, exonerate property

plaintiff?present
not tothat theThe defendant contends plaintiff ought

he had noatake the benefit of which agencyproceeding
didof which he notandin or prosecuting,commencing

assume the risks.
tohave submitted theindeed,The defendant might,

ifand the effectrendered; onlyasjudgment originally
the reduc-the had been merelyreviewcontemplated by

established,tion of it it notthe which mightdamages
institute thehave been for his interest to proceed-perhaps

if conclusive theuponthe wasing, original judgment
the ofas the extent of Lovellrightstoplaintiff,present

ifor thisattachment,and wife the jDlaintiffacquired by
results.had been to in itsdisposed acquiesce

andtheBut such are alien to wepurpose,considerations
which theare to whether theonly damages,inquire,

tofixed,the hasof parties provisionally oughtagreement
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be reduced tbe consideration that the firstby by judgment
obtained Lovell and wife would have beenby they smaller

the sum ofby amount which that$225.81 by judg-—the
ment was diminished the review.by

the that the obtainedAbiding by supposition judgment
Lovell and wife was such as to concludeby the plaintiff’s

it to us that it is the asrights, appears judgment, finally
settled the that is to have that andreview, effect, notupon
the original judgment.

The review reversed the and theoriginal judgment,
obtained the review took the ofjudgment theby place

It obtained aorigina] was new trial ofjudgment. upon
the issue, and themust be as ex-regarded only judgment

so far the inas matteristing, issue. Such wasregards
the view which the court took in v. 10Avery Holmes,

H.N. 574, and there is thetonothing distinguish present
case from that.

The entire theabsence of inplaintiff’s interposition
the as has beenreview, cannot, intimated,prosecuting

his an obviouspreclude to inhimself,taking advantage
resulted;which the has isreview nor that toadvantage

be incumbered with the defendant forby any accounting
the heand that incurred in thepains expenses prosecuting
review. He did not do- it at the of therequest plaintiff,
nor is there thein cause to warrant us inany thing say-

that he did not do it for to theing purposes wholly foreign
the result hasinterests,plaintiff’s although incidentally

been them. Forfavorable to whatsoever or frompurpose
whatsoever the act was we aredone,motive bound only

theto know that effect to reduceits conclusive was judg-
and thement, extent;thus to exonerate to thatproperty

thethat entitled an in theto interestplaintiff, being
wife,the it isto of Lovell andproperty, subject judgment

the final and not that was reversed andwhichjudgment,
the incum-vacated, that must indicate amount of their

;brance that this of thereduction beenjudgment having
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the ordefendant,the without privityprocured by request
the not the latter fromof does precludeplaintiff, taking

is a fullof and answer to claimit, on theadvantage any
defendant’s to retain out the fund aofpart recompense
or reimbursement on account of the incidental advantage

the has derived from hiswhich act.plaintiff voluntary
the theplaintiff upon agreementJudgment $526.39.for for

Weld v. Sabin.

mortgagee, paying the first MsA second for security, acquiresown Ms
mortgage;the and it is immaterialrights under allwhether of the

secured,are tomortgagers personally payhound the debtjoint onlyor
of them.some

grantednot in an inhe action judgmentA review will which has heen
misfortune,through injusticeaccident and if norendered has heen done.

“ tenants,”granted againsta can he of the action qucere?reviewWhether

that Daniel on theWeld, 19thPetition, representing
A. D. his inMarch, 1834, farm,of Cornish,day conveyed

the value of three thousand to hisdollars,of two sons,
Weld;and MosesWeld, Jr., who,Daniel on the same

farm thethe same to and hisre-conveyed petitionerday,
a condition for theWeld, with ofwife, Lydia support

lives;the and his their andwife, onepetitioner during
thatthe conditions was suchof they might occupy part
as deem needful forof the they mightdwelling-house

the said Daniel Jr. and Mosesthem; Weld, Weld,that
the 10th of A. D.on. forafterwards, day 1835,January,

aof certain sum of for theirthe purpose raising money
the same to oneuse,own Libbeuspremisesmortgaged

toand that the was injoinChase, petitioner persuaded


