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the ordefendant,the without privityprocured by request
the not the latter fromof does precludeplaintiff, taking

is a fullof and answer to claimit, on theadvantage any
defendant’s to retain out the fund aofpart recompense
or reimbursement on account of the incidental advantage

the has derived from hiswhich act.plaintiff voluntary
the theplaintiff upon agreementJudgment $526.39.for for

Weld v. Sabin.

mortgagee, paying the first MsA second for security, acquiresown Ms
mortgage;the and it is immaterialrights under allwhether of the

secured,are tomortgagers personally payhound the debtjoint onlyor
of them.some

grantednot in an inhe action judgmentA review will which has heen
misfortune,through injusticeaccident and if norendered has heen done.

“ tenants,”granted againsta can he of the action qucere?reviewWhether

that Daniel on theWeld, 19thPetition, representing
A. D. his inMarch, 1834, farm,of Cornish,day conveyed

the value of three thousand to hisdollars,of two sons,
Weld;and MosesWeld, Jr., who,Daniel on the same

farm thethe same to and hisre-conveyed petitionerday,
a condition for theWeld, with ofwife, Lydia support

lives;the and his their andwife, onepetitioner during
thatthe conditions was suchof they might occupy part
as deem needful forof the they mightdwelling-house

the said Daniel Jr. and Mosesthem; Weld, Weld,that
the 10th of A. D.on. forafterwards, day 1835,January,

aof certain sum of for theirthe purpose raising money
the same to oneuse,own Libbeuspremisesmortgaged

toand that the was injoinChase, petitioner persuaded
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which,said said last mentioned wasmortgage; mortgage
afterwards, the 8thon of A.March, D.day and1845, paid

that on the 24th of A.discharged; D.day November,
the1835, said Moses Weld released and all hisquitclaimed
title and interest in theright, to thepremises said Daniel
Jr.;Weld, that on the 6th of A. D.day theApril, 1836,

said Daniel Weld, Jr., to raise a further sum of formoney
his use,own the same to one Silas H.mortgaged premises

inSabin, which the did notpetitioner wife;nor hisjoin,
that the and his wife havepetitioner all their livesduring
remained in and a of theoccupied part dwelling-house;
that in the month of A.March, D. 1845, the said Daniel
Weld, Jr., to fulfill the conditions of thefailing mortgage

him and the said Moses Weldby to thegiven petitioner
and his wife, surrendered and the and hisup, petitioner

took of saidwife for thepossession ofpremises, purpose
the of and still retainforeclosing equity redemption, they

of thethe that on the 16thpossession dwelling-house;
A. D.of 1845, the said H.May, Silas Sabin sued outday

of summons,his writ under the 209ofprovisions chapter
Devised Statutes,of the returnable on the 24th ofday

A. D. at the1845,said office of Gates,James M. inMay,
at one ofClaremont, the clock in the afternoon, against

the and the said Daniel Weld, Jr.; and onpetitioner that,
service of saidthe to andprecept, wentthey Claremont,

retained Thomas Leland as counsel to defend the suit. He
informed them that as the and title to theright premises
could be in the could notbrought question, justice it,try
and thethat filed,should be andpleadings satisfactory

and the casebonds carried to the Court of Com-given, up
mon and thatPleas, one of them suffi-could withappear,
cient sureties. The said Daniel hisJr., on returnWeld,
home stated the that asto he was old andpetitioner infirm,

the Danielhe, said take ofWeld, Jr., would thecharge
thesuit, bondsmen, at and seeprocure court, thatappear

donewas to the directions of theeverything according
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furtherneed at noto beand that thecounsel, petitioner
it; and the confidingpetitioner,and trouble aboutcharge

Jr., madeDaniel Weld,the saidofin the representations
and donewould had beenhim,to supposed everything

and till aftertrial,a fairand fornecessary hearingproper
informed forhe washad whenofthe passed,day hearing

nor hadnotthat he did appear,first time his sonthe by
that in consequenceas hehe attended to the suit, agreed;

wasJr.,Weld,Danielthe of the said judgmentof neglect
Daniel Weld,and the saidrendered the petitioneragainst

hasissued whichthereon,a ofJr., and writ possession
Sabin is in ofexecuted; and that the saidbeen possession

and this mis-thethe byexcept dwelling-house,premises
has un-and the beenmistake,accidentfortune, petitioner

and of his and fordeprived prayedjustly injured right,
a of review.leave to writbring

as inthat the facts were statedIt substantiallyappeared
after hadIt also that Chase obtain-the petition. appeared

and leasedand had entered theed a writ of possession,
for theto hold for oneWeld, Jr.,to Daniel year,premises

hisSabin,theof holdingforeclosing mortgage,purpose
Chase,in to anddescribed the appliedpetition,mortgage
and on thedesired to the amount of hisknow mortgage;

ofthe to the amountMarch, 1845, same,8th ofday paid
timeAt the of theseven hundred dollars.over paying

the to him,he Chase torequested mortgagemoney assign
ahim that he held butsubsequent mortgage;informing

the directiondeclined and under of coun-this,Chase to do
sel made a release his interest in theof premises.

theLeldnd, for petitioner.

defendant.for theGushing,

It that were com-Gilchrist, J. appears proceedings
underand another,menced theSabin petitionerby against
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“anStatutes, 209, actionthe Revised chapter providing
thetenants.” It also that indefendantsappearsagainst

thesuffered default omission of onethe process through
Daniel to the attention to thethem, "Weld, Jr.,of give

he had the to Thematter which promised petitioner give.
has been that Sabin has taken out his writ ofconsequence

takenand of the land means ofpossession bypossession,
failedthus, misfortune,it. The petitioner having through

his his to thiscause,a ofhave petitionto hearing brings
the Re-to the ofreview,for a provisionsaccordingcourt

192.Statutes, chaptervised
a caseto whether this is suchinquireWithout pausing

in a toreview,admit of relief the form of whichas would
the seem to limited in the statuteof court beform remedy

520;4 Mass. Borden v.Davis,v.to,referred (Dickinson
360;93 14 Mass. v.Borden, ; Davis,Mass. Stonev. Pope7

15 N. H. we129; M’Daniel,4 v.Pick. SmithPope, 474)
case as if no technicalconsider the suchshall petitioner’s

intervened.difficulty
in the has arisenThe estate to which controversyregard

Moses Weld and Danielat one time the ofwas property
had madeto a which been toWeld, Jr., subject mortgage

to secure'their for life.and his wife,the supportpetitioner
and Moses Weld that interest inWeld, Jr.,Daniel having

the 10th of it1835,the farm on day January, mortgaged
aChase to secure sum of which he advanced toto money

and the in that Mosesthem, joinedpetitioner mortgage.
after released his interest to Daniel Weld,Weld soon Jr.,

on the 6th of the samewho, 1836,day April, mortgaged
to Sabin.

the 8th of theMarch, 1845,On Sabin paid mortgage
Chase toheld,which Chase at the same time requesting
executedit to which Chase declined to andhim, do,assign

a release of the Aas advised counsel. ques-premises, by
made acttion is as to what the ofSabinright acquired by
thepaying mortgage.
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settled that when ais wellIt for hisperfectly mortgagee,
an elderown or otherprotection, discharges mortgage,

heincumbrance, becomes entitled to treat such mortgage
him,if it were to and that heas becomes substi­assigned

in of suchtuted the andincumbrancer, enforceplace may
v. Leavitt,the lien Robinson H.7 N. 100;accordingly.

v. 7 392.Foster, N. H.Page
An is made in the toattempt thisargument distinguish

from cases in which isthe rule theordinary applicable, by
fact that the in thepetitioneralthough joined mortgage,
he owed of the Butno debt. we think this not topart be
a material feature. The made to secure themortgage

it,debt attends into whose hands soever the debt passes,
in fact,whether orby assignment by forceintestacy, ofby

the of substitutionequitable which hasprinciple been re-
to;ferred and isthis meant theby thatmortgage was

amade, and not of a less estate.mortgage
The rule extends as well to made tomortgages secure

debts other than those of the as to thosemortg'agor, which
individuals make to secure debts contracted themselves;by
and there is no difference between the two kinds, nor is
the distinction which has been taken counselby sustained

to which we haveby been referred.any authority
Sabin, thetherefore, debt dueby tohaving Chasepaying

his under the had theacquired rights of amortgage, right
to immediate of thepossessionmortgagee premises mort-

and this toseems be all that he hasgaged; acquired by
the thedefault of or of the topetitioner, whom heparty
entrusted the conduct of his defence.

The does not that he had apetition defencesuggest to
the much less itdoes out whatprocess; thatpoint defence
is. It states, indeed, that the Chaseto had beenmortgage

and that thepaid, title waspetitioner’s better than that
which Sabin under the ofacquired Danielmortgage

toJr., him; but the of"Weld, Chase’spayment mortgage
35vol. xx.
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anhas been seen to to ofbe merely equivalent assignment
toit Sabin.

in thebe ofcould promotionNothing possibly gained,
the a review theto uponby petitionerjustice, granting

the means of re-case made. It afford himwould perhaps
time; butof the land for a littletaining possession longer

vio-who,the withoutSabin,topossession clearly belongs
made tothat has beenlence, or other misconductfraud,

thehasappear, possession.gained
dismissed.Petition

GRAFTON,
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Herren.Randlet v.

investigationrequiring thean auditor in a case notappointedIf has been
rejected;vouchers, bereporthisof of willaccounts and examination

questions arising. of outlawand the court not examine and decidewill
agreed topartiesthat the haveby appearof facts him unless itreported,

proceeding.to his mode ofappointment,the and
witness,statute, examine, as aAn not authority,auditor has under the to

the of party.wife a

Assumpsit. forcounts,contained two moneyThe writ
re-action washad and and Thereceived, paid.money
inthatferred to an auditor, who substantially,reported,

a note ofthe defendant owed theJuly, 1842, plaintiff


