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has been seen to be merely equivalent to an assignment of
it to Sabin.

Nothing could possibly be gained, in the promotion of
justiee, by granting to the petitioner a review upon the
case made. It would perhaps afford him the means of re-
taining possession of the land for a little longer time; but
the possession clearly belongs to Sabin, who, without vio-
lence, fraud, or other misconduct that has been made to
appear, has gained the possession.

Petition dismissed.
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If an auditor has been appointed in a case not réquiring the investigation
of accounts and examination of vouchers, his report will be rejected ;
and the court will not examine and decide questions of law arising out
of facts by him reported, unless it appear that the parties have agreed to
the appointment, and to his mode of proceeding.

An anditor has not authority, under the statute, to examine, as & witness,
the wife of a party.

Assumesit. The writ contained two counts, for money
had and received, and money paid. The action was re-
ferred to an auditor, who reported, substantially, that in
July, 1842, the defendant owed the plaintiff a note of
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$48.72, and turned over to him a note of one Adams
Moore, for $56, taking in exchange the note of $48.72,
and a note of the plaintiff for the difference of $7.28,
which last note was afterwards paid, but the note of
Adams Moore had never been paid. The auditor further
reported all the evidence in the case, by which it appeared
that he admitted the wife of the plaintiff to testify, sub-
ject to exception; and then reported that if, in the opinion
of the court, the burden of proof was upon the defendant
to show that the note of Adams Moore was expressly in-
tended to be in payment of the defendant’s note of $48.72,
he found to be due the plaintiff the sums of $48.72 and
$7.28, with interest thereon, subject to the defendant’s ex- .
ceptions.

Bellows, for the plaintiff.
HMorrison, for the defendant.

GiucErIsT, J. The Revised Statutes, chapter 189, sec-
tion 1, provide that “whenever it shall appear to the
Superior Court or Court of Common Pleas that an inves-
tigation of accounts or an examination of vouchers is
necessary in any action pending in such court, they may
appoint one or more auditors, to state the account between
the parties, and make report to the court.”

This is the source of the power of the court to appoint
auditors, and clearly indicates the cases in which it may
be exerted. In the case before us, it does not appear that
such an investigation or such an examination was neces-
sary. Neither accounts were exhibited for investigation,
nor vouchers submitted for examination. The court, then,
were not authorized to appoint an auditor, and the report
should consequently be rejected, if the appointment rested
on no other foundation than the power of the court de-
rived from the statute. Brewster v. Edgerly, 13 N. H. 275.
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But the parties might have agreed to the appointment
of an auditor, and in that case such an officer might
have been appointed by the court; but his acts, if there
were no accounts or vouchers, must derive their validity
in like manner from the agreement of parties.

The duty of an auditor is defined by the statute cited.
It is to state the account between the parties, and to make
report to the court. He has no power to state facts rais-
ing questions of law. But this, too, the parties may agree
that he shall do; and they may elect to treat him as a
commissioner, to report the facts and evidence.

The report raises sundry questions of law upon the facts
reported in this case. Before the court can proceed to
examine and decide them, it must appear that they are
regularly before us, which does not appear upon the face
of the papers. As these appear, the report should be
set aside, and the rule appointing the auditor vacated.
But as the parties may have agreed, both to the appoint-
ment of the officer and upon the nature of his functions,
inquiry may be made how the facts are.

One question presented by the report may be disposed of.
The statute (ch. 189, which has been cited) gives power to
the auditor to examine the parties upon oath; but the
law which excludes the wife of a party from testifying in
a cause, is not affected by that provision.

Report rejected.




