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anhas been seen to to ofbe merely equivalent assignment
toit Sabin.

in thebe ofcould promotionNothing possibly gained,
the a review theto uponby petitionerjustice, granting

the means of re-case made. It afford himwould perhaps
time; butof the land for a littletaining possession longer

vio-who,the withoutSabin,topossession clearly belongs
made tothat has beenlence, or other misconductfraud,

thehasappear, possession.gained
dismissed.Petition
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investigationrequiring thean auditor in a case notappointedIf has been
rejected;vouchers, bereporthisof of willaccounts and examination

questions arising. of outlawand the court not examine and decidewill
agreed topartiesthat the haveby appearof facts him unless itreported,

proceeding.to his mode ofappointment,the and
witness,statute, examine, as aAn not authority,auditor has under the to

the of party.wife a

Assumpsit. forcounts,contained two moneyThe writ
re-action washad and and Thereceived, paid.money
inthatferred to an auditor, who substantially,reported,

a note ofthe defendant owed theJuly, 1842, plaintiff
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aand turned over to him note of one Adams$48.72,
$56,forMoore, in the note of $48.72,taking exchange

and a note the the $7.28,of for difference ofplaintiff
which last thenote was afterwards but note ofpaid,
Adams Moore had never been The auditor furtherpaid.

all the evidence in the which itcase,reported by appeared
that he admitted the wife of the to sub-plaintiff testify,

to and then that in theif,ject exception; reported opinion
the court,of the burden of was theproof upon defendant
show that ofto the note Adams Moore was in-expressly

tended to be in of the defendant’s note ofpayment $48.72,
he to thefound be due the sums ofplaintiff and$48.72

with interest the$7.28, thereon, to defendant’s ex-subject
ceptions.

Bellows,for the plaintiff.

Morrison, for the defendant.

Gilchrist, J. The Revised Statutes, 189, sec-chapter
“1,tion that whenever itprovide shall to theappear

Court orSuperior Court of Common Pleas that an inves-
of oraccounts an examination oftigation vouchers is
in action inany suchnecessary court,pending they may

one or more theauditors, to state accountappoint between
the and court.”parties, make to thereport

is the sourceThis of the of the court topower appoint
andauditors, indicates inthe cases which itclearly may

exerted. In thebe case us,before it does not thatappear
such an or ansuch examination wasinvestigation neces-

Neither accountssary. were exhibited for investigation,
vouchersnor submitted for examination. The court, then,

were not authorized to an auditor, and theappoint report
should if thebeconsequently restedrejected, appointment

no otheron foundation than the of the court de-power
fromrived the statute. Brewster v. 18 N. H. 275.Edgerly,
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thehave toBut the appointmentagreedparties might
and in case such an officerauditor,an that mightof

court; acts,the but his if therehave bybeen appointed
must derive theirvouchers,no or validitywere accounts

the ofin like manner from parties.agreement
cited.is defined the statuteof an auditor byThe duty

andis the to makeIt state the account between parties,to
He has no to state facts rais-to the court. powerreport

thetoo,of law. But this, parties agreemayquestionsing
him as ato treatdo; and electhe shallthat they may

evidence.the facts andcommissioner, to report
thelaw factsraises ofThe questions uponsundryreport

can toBefore the courtin this case. proceedreported
it that arethem,and decide must appear theyexamine

us, which does the facenot appearbefore uponregularly
As these the shouldthe bereportpapers. appear,of

and the rule the auditor vacated.aside,set appointing
tohave both theas the appoint-But parties may agreed,

and the his functions,officer nature ofof the uponment
thehow facts are.be mademayinquiry

the be of.by report may disposedOne presentedquestion
which has been to189, powerstatute cited) givesThe (ch.

;examine the oath theto hutparties uponthe auditor
athe wife of from inexcludes partylaw which testifying

not affected thatiscause, by provision.a
Report rejected.


