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hasjudge probate partitionA of no a for of realauthority, upon petition
estate, owner,assign any petitioner,to to other than a apart portion

share,greater just upon payingthan his his to the others the value of
effect, invalid,money; beingsuch excess and a that is notin decree to

awarded,good by bymade of made the partya release the sum entitled.
cause,Upon setting report partitionaside the of a committee of for such

committee,the court will direct the reference of the cause to a ifnew
committee,improperbias or conduct is imputed to the former without

considering the evidence so far as to enable them to upondetermine the
discretion,if,justice of such inimputations, their such course shall seem

most expedient.

Appeal afrom decree of the of for theprobatejudge
of the of James A.county Rockingham, upon petition

Joshua B. and Martha B.Pickering, Pickering Pickering,
for to be made of certain lands heldpraying partition by

them in thecommon with Prank T. Pickering, appellant.
A committee had been the court ofappointed by pro-

bate, and the decree was made their the ma-upon report,
terial contents of inwhich the reasonssufficiently appear

“of thewhich were 4. Be-appeal, among following:
cause said and decree a of said real estateby report parcel
is to said Prank T. for the rea-assigned Pickering, alleged
son that the same is so situated that it cannot dividedbe
so as to to each of the owners thereof his sharegive equal
therein without and inconvenience, andgreat prejudice
the said Prank is to to Joshua B.required pay Pickering
aforesaid the sum of nine dollars, in order to make the

said inshares of said estateparties saidequal, though
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not one of theFrank was petitioners for said paiflition.
andsaid decree the5. Because shareby report of said Frank

the real estate in saidin and to petition mentioned, is as-
theto him condition that heupon shall a sumsigned pay

said Joshua B.toof “10.money BecausePickering.”
committee conductedsaid andunequally andpartially,

inevidenceconsidered improper suchmaking partition,
aninfluenced estimate andby improper theofappraisal

landof inseveral described saidparcels petition.”
was whichThere evidence tended to show that a person

ahad been of former committee,who with thecharged
aof of the same hadpartition lands, con-duty making

theversed with one of committee who made the inreport
awith to influence thecontroversy, decision.design

for theHatch, appellant.

for theEmery, appellees.

The of theGilchrist, J. court ofpower toprobate
of real estate ismake derived from thepartition wholly

other is that contained in ch.provisionsstatutes. Among
the Revised that25, Statutes,sec. of “when206, any

is that it cannot be so dividedreal estate so situated toas
his share therein,each withoutto owner equal greatgive

theinconvenience, same,or or part thereof,prejudice
theto one of hepetitioners,be toassignedmay paying

shall have lessinterested,the other who thanpersons
as the committeeshares, such sum of shalltheir money

&c.bond,”onaward, giving
this law cause theis,The conferred toby prop-power

to theto or one of them,be petitionererty assigned only,
and he alone is the who inseveral,if there be person may

to thesuch case be required pay money.
not theT. was and couldFrank Pickering petitioner,

the terms of thetherefore, have beennot, statute,by
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the committeethe awarded$9, uponto bypayrequired
them to more thanto bewhathim appearedtoassigning

him ofThe to thethe land.share of assignmenthis just
invalid.thereforewasportionspecific

sum was' remitted orthat thishowever,is said,It
it;to de-entitled receive .butthereleased by party the.

Thein that wascannot cured way. proceedingfect be
each it,and to hadasand, every partyerroneous, against

athe nature ofSuch is whosepartitionforce.no binding
or estate ininterest thean undividedeffect is to divest

estate in a toa several eachspecific partandwhole, give
A which fails to dothe common owners. proceedingof

of fails asone the totothis, parties, all,with anyrespect
actcured of one or more,and cannot be any subsequentby

all are notto which parties.
for towas,the vestpartitionThe ofobject proceeding

a of the land in theto parta title sev-specificlegalgood
tohad a title an undivided oferal who thepartparties

the court to effectThe of thisprobatewhole. power
if itis thea decree coursepursueby unquestionable,object

T. hadlaw. If Frank been aindicated Pickering pe-by
have him to one ortitioner, the court required paymight

ain interest sum ofof othermore the parties money,
athe or release of titlewhich wouldgoodupon payment

him,in him to the andhave vested each ofpart assigned
withthe others would have their ininterestwholly parted

T.Frank notthat But was suchspecific part. Pickering
a and of the decree could have nocourse suchpetitioner,

estate eitherforce or effect. It did not divest the of party,
moment,and each at have avoided the decreeanymight,

otherthe orerror,on account of by appeal proper pro-
avoid the decreeThis of each to couldceeding. right

the of one or more of thenot be affected by acquiescence
other A decree that thewasparties. inoperative upon

had itsthat the court exceeded can-jurisdiction,ground
actbe effectual a of some of thenot made by subsequent
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it. 11 513;to v. Mass.Rice,Smith Sumner v.parties Par­
ker, 7 Mass. 79.

The decree thismust, cause,for he thereversed, and
case he remanded to the court of for furtherprobate pro-

It ofmust, course, be is,recommitted. Itceedings.
therefore, for us to consider theunnecessary allegations
that have been made as to the misconduct of thesome of
individuals the committee, so far as these alle-composing

have been anasgations to the decree.urged objection
need not"We decide the effect ofupon the evidence ad-

duced to fix those or of theupon persons, them,any impu-
tation of such misconduct.

But without to toimpute biasintending any wrongful
member ofany committee,that deem itwe thatproper

the matter should be referred to a committee whomagainst
neither of the shall see causeparties hereafter to renew

of thisobjections nature.
The decree must be andreversed, the cause remanded

for further in with theproceedings, conformity opinion
that has been given.

Lamprey v. Leavitt.

When, inplea discharge bankruptcy, replicationa of and a allegingafter
writ,property upon priorthethe of defendant’s the to hisattachment

rendered for the andjudgment plaintiff,has been executionpetition,
attached, the theagainst propertythe officer attachedawarded who

it,againstaction one to hasmay maintain an he bailedwhomproperty
bailee, ordinarythein form.upon receiptthe of such

case,inproperty,the value of the such is recoverable fromuponInterest
thethe time is demanded.property

a the defendantAssumpsit, to theupon receipt given by
a for attached him,deputy-sheriff, byplaintiff, goods upon


