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that the plaintiff did not advertise the company of that
change. But that, too, was matter for the jury, who
might well have found, notwithstanding, that there was
no such increase of risk as would have been regarded by
the parties, or have caused a higher rate of premium to
have been exacted, according to the rules of the company.

As against the verdict, which involves the consideration
of all the questions by the jury, it is not the province of
this court to say that either the misrepresentation or the
omission was material.

There must, therefore, be

Judgment on the verdict.

HILLSBOROUGH,

JULY TERM, A. D. 1847.

Crouvaa ». Ray.

If one, having license from the owner of land to enter and cut and make
staves, at a certain sum to be paid for each stave, enter and make a quan-
tity, and in a reasonable time tender the price, the staves are his prop-
erty; and he may maintain trover against the owner of the land, who,
after such tender, converts them to his own use.

In order to ascertain the number of staves so made, and for which the ten-
der is to be made, it is not necessary that they should be counted by a
sworn culler of staves, or that notice should be given to the owner of
the land before the count. '

Trover, for 12,000 staves. Testimony was introduced
by the plaintiff, tending to show that during the winter
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preceding the date of the writ, the defendant agreed to
let the plaintiff cut trees on his wood-lot, in Manchester,
for staves, at half a cent for each stave, and nothing was
sald about any credit; that in pursuance of that agree-
ment, the plaintiff, in the months of February and March,
1845, went upon the defendant’s lot, and cut trees and
made staves to the number of 8990; that in April, 1845,
one David G. Lull, who was a cooper, but not a sworn
officer, at the request of the plaintiff, and without the
knowledge of the defendant, counted the staves, and this
was all the testimony as to the number. On the 8th day
of December, 1845, the plaintiff tendered to the defendant
$54 for the said staves, which the defendant refused to
accept. Between the 10th and 15th of December, 1845, the
defendant drew away the staves from the place where they
were cut, to the depot in. Manehester. On the 19th of De-
cember, while the defendant was passing in the street in
his sleigh, the plaintiff stopped him and said, “I demand
those staves,” without further describing what staves he
referred to, and the defendant said, ¢ You shan’t have
them.” .

The defendant moved the court to rule that the aforesaid
testimony did not support the plaintifi’s action; but the
court instructed the jury that if the testimony was be-
lieved, the action was maintained, and a verdict was ren-
dered for the plaintiff.

Because of said instructions, the defendant moved that
the verdict be set aside, and a new trial granted.

W. C. Clarke, for the defendant.
D. Clark, for the plaintiff.

GiLcERIST, J. The defendant gave the plaintiff license
to enter, and cut and make staves. For this the plaintiff
was to pay at the rate of half a cent for each stave that he
should so make. Having procecded so far under the
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license as to enter and manufacture the staves, it was not
in the defendant’s power to deprive him of the benefit of
what he had done. Woodbury v. Parshiey, T N. H. 287;
Ameriscoggin Bridge v. Bragg, 11 N. H. 102.

It was necessary, however, for the plaintiff, in a reason-
able time, to pay or tender the price at which he had
agreed to purchase the license, before he could lawfully
appropriate to himself the timber that he had secured
from the land. At least, the plaintiff submitted to that
construction of the contract, and on the 8th of December,
following the spring in which he had made staves, tendered
the price. The defendant cannot say that that was too
late, since he had not in the interval seen fit to revoke the
license and offer to the plaintiff amends for so doing.

The number of staves made, and the amount tendered,
were matters of inquiry at the trial, and the verdict settled
that enough was tendered to pay for the staves, or for the
license to cut them. This was all that the plaintiff was
bound by his contract to do, in order, by the terms of the
contract, to make the staves his own.

An objection is made that the staves were not inspected
and counted by a culler of staves, elected and sworn ac-
cording to law; but that was not material. Such an officer
is not appointed to have a general supervision over all mat-
ters and contracts which concern staves, but for a special
purpose. He has nothing to do with a contract like this
between the owner of standing timber and the person to
whom he sells the right to cut it for the manufacture of
staves. .

The -defendant was to receive a sum of money of the
plaintiff, depending upon the number of staves which the
latter should make from the defendant’s timber. For the
purpose of determining this number, the intervention of
this officer was not necessary.

The demand made by the plaintiff was suﬂielent fol-
lowed as it was by an absolute refusal of the defendant;
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since it was manifest that it would have been fruitless to
have sought a more appropriate place or season to make
one, if the time and place chosen were not in fact as suit-
able as any. Patlee v.' Gilmore, Merrimack, December
term, 1846.

It is objected that the staves were counted without
notice to the defendant. If there were any evidence that
he had been prevented from inspecting the staves, and
informing himself of the number, it might have been mat-
ter for argument of unfair practice on the part of the
plaintiff; but the plaintiff’s rights depend upon the facts
proved by legal evidence, and not on the defendant’s
means of verifying them. There was no need of inviting
him to see the staves counted.

Judgment on the verdict.

CHESHIRE,

JULY TERM, A. D. 1847.
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In an action for slander, the defendant may prove, in mitigation of dam-
ages, that when the words were uttered a general report existed that the
plaintiff had committed the act charged.

Case vor SuanpEr. The declaration contained several
counts, in some of which the plaintiff sets forth words




